Volume 42 * Number 10 


In Defense of the McNaghten Rules 


by PROFESSOR JEROME HALL 


8 
= 
ff 
a 
© 
i 
3 


page $17 


pairitiiny, 
erttin 


SPbee ‘ . hd + MP perp ver. 


All La Baars 
aie So 


nt i 
val! nists 


Samat 


ik ee a era 








Lawyers in the National Economy 
by ROBERT M. 


924 The Case of the Bermuda Shorts 
by LESLIE PARRY 


ae 
he 


Free Speech and Internal Security 


by JUDGE WILLIAM C. MATHES 


927 
931 


rE 4 

big; ; 
tt 

Mii * ages 


“ 


Impartial Medical Testimony 
by JUDGE DAVID W. PECK 


i 


ome 


’ ieee. 















COMPLETE CORPORATE OUTFITS 




































































SEND FOR 
COMPLETE Oc 
CATALOG 
Se 
The 
Am 
Vie 
Res| 
erom 
OUTFIT No. | Black Cloth Binding, Red Back and Corners, Gold Tooling on each of the 3 Books, Seal, etc., as illustrated. AC 
~ a a Rober 
|| 
OUTFIT No. 21 OUTFIT No. 1 OUTFIT No. 3 | OUTFIT No. 5 me 
| 
Black Set Black and Red Set Black and Red Set | Black and Red Set a 
| Better Quality } " Sacelsior” 

$159 = $169 549.00 sg goo || +s 

Willia 
3 Ring Minute Book, 3 Ring Minute Book, | ee Minute | seg Rod Style Minute 195: 
50 Blank Sheets 50 Blank Sheets | OK, lank Sheets OOK, 100 Blank Sheets d 
Book of 25 Litho Certificates Book of 25 Litho Certificates Book of 25 Litho Certificates |} Book of 25 Litho Certificates 
Name and Capitalization Printed Name and Capitalization Printed Name and Capitalization Printed Name and Capitalization Printed 

Stock and Transfer Ledger, Stock and Lae og oe Ledger, a and peers, Laden, || Stock and bg Ledger, AS 
C te Desk Seal orporate Desk Sea || Corporate Desk Seal Dovi 
pare Bs Se elas Cealhaae’ Box Durdble Cardboard Box | Dur etle Cardboard Box David 
No. 22 Same Set :— No. 2 Same Set :— No. 4b Same Set :— | No. 6 Same Set :— Univ 

with Printed Minutes with Printed Minutes with Printed Minutes with Printed Minutes 
and By Laws...... $1 6.00 and By Laws.....- $1] 7.00 | and By Laws...... $20.00 and By Laws...... $23.00 The 

| 

———-- — = — — ——————— ————— Beeche 

Gold Letter name on all 3 books.................2000- extra $1.00 
Pocket Seal instead of Desk Seal...............ceeeeee extra 1.25 Polit 
OPTIONAL EXTRAS — Steel File, Pull-Drawer Style B or Hinged Lid Style A instead of Cardboard extra 5.75 Ben R 

Brown Cloth Drawer File instead of Cardboard........ extra 2.00 
Additional Certificates—7 cents each. Edit 
Noti: 

BONDS POCKET SEAL $7-25 SPECIAL CERTIFICATES 

Consult us—we can aid you with speci- Preference clauses, etc., under 200 words, 1 or 2 The 

2 ieee coset colt Gateanieieen classes stock, 50 certificates apportioned amongst . 
ee OL ae ee ere ; classes—Ordered without complete outfit $18.50. Francis 
Bonds, etc. With complete outfit, add to price of outfit $12.00. 

Add $1.50 for each 100 words or fraction over 200. Bool 
Each additional class $2.00. Addit. certificates 8¢. 
BOND REGISTERS WHEN ORDERING Whe 
Bond Registers, bound black cloth, - ° ; ; 

; we: Sedeeel te Bnet (No charge for postage if remittance is sent with 
red back and corners, indexed in fron’ order) New 
of book A-Z. Print Corporate Name. exactly Pa yon Certificate of 

ncorporation sive ate an ear 0 incorpo- 

ee name — register. ° .$ red ration: woe of meee nannerty penny Par Value Depe 
name bond register... ° If stock is without par value specify total amount of 

300 name bond register... 10.00 poe Ae ae a Bhar at = Oe Tax 
500 name bond register... 12.50 President and .......- Bt ton cnt oem atte ae: ? 

Our 

COMPLETE OUTFITS OR SUPPLIES RUSHED TO YOU BY 
fs - - - MAIL ON SAME BUSINESS DAY ORDER IS RECEIVED Bor , 
(Specially Printed Certificates Require More Time) 












43 Park Place, New York 7, N. Y. 
BEekman 3-3037 








This Month’s Cover 











On our cover this month are the features of Jeremy Bentham 
(1748-1832), philosopher and lawyer, whose thinking has 
had a profound effect upon law, economics and philosophy. 
The son of an attorney, Bentham was a student at Lincoln’s 
Inn and practiced at the Bar, but he is most famous as the 
father of utilitarianism and a great champion ry legal re- 
form. The line sketch is by Charles W. Moser, of Chicago, 
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The President's Page 


David F. Maxwell 


* We had a great meeting in Texas. 
Our Texas friends outdid themselves 
to live up to the standard of hospi- 
tality for which their state has long 
been famed. Those of you who were 
there enthusiastically bore witness 
to their success and those of you who 
were not missed something extra 
spec ial. 

Of greatest significance was the 
tremendous attendance at all of the 
business sessions of the Assembly. 
The large auditorium of the beauti- 
ful Statler 
crammed to the 


Dallas was 
doors with 


Hilton in 
mem- 
bers attending the opening session. 
They were sitting on the stage and 
standing in the aisles, with every 
nook and cranny of that great hall 
occupied. Such support made abun- 
dantly evident the awakening con- 
sciousness of the organized Bar to its 
duties and responsibilities. 

The other sessions of the Assem- 
bly were likewise attended by great- 
er numbers than ever before, as were 
all of the events included in a star- 
studded program of that 79th An- 
nual Meeting. 

In sheer spirit, in conviviality and 
friendship, in constructive debate 
and action, it will be hard to beat 
the Texas meeting. 

One of the outstanding events of 
the program as usual was the meet- 
ing of the National Conference of 
Bar Presidents, and their luncheon, 
which addressed by Herbert 
Brownell, Jr., the Attorney General 
ot the United States, was the high- 
ter mark of their session. 
ast month in the President’s mes- 
age I outlined in general terms our 
rogram for the ensuing year. Space 


was 


< 
= 


74 


al 


did not permit me to touch upon 
one other project which is of equal 
importance. One of the primary 
aims of the organized Bar always has 
been to improve the administration 
of justice. Today the challenge in 
that field is greater than ever before. 
By reason of congested court calen- 
dars in many judicial districts the 
courts have been subjected to sharp 
criticism editorially, in the press and 
in other forums of public opinion, 
because, as so often has been said, 
justice delayed is justice denied. 
The General of the 
United States has taken cognizance 


Attorney 


of this unfortunate situation and is 
making a determined effort to rem- 
edy it. This effort should have and 
will have the wholehearted support 
of the organized Bar. The medium 
through which he hopes to accom- 
plish the much-needed reforms is a 
ten-member permanent Executive 
Committee of the Attorney Gener- 
al’s Conference on Congestion in the 
Courts. In a hard-hitting exposition 
of the problem in his address before 
the National Conference of Bar 
Presidents in Dallas, Attorney Gen- 
eral Brownell explained the progress 
which had already been made in 
speeding up the disposition of trials 
in the federal courts. In the short 
time between the convening by the 
Attorney General of the original 
Conference in Washington on May 
21-22 and the date of the Dallas 
meeting, the improvement in the 
status of court calendars was truly 
remarkable, but as the Attorney 
General said, much remains to be 
done. 

To assist him in this objective, 





















the Attorney General has enlisted 
the support of the American Bar 
Association and certain other or- 
ganizations. Representatives of these 
organizations will constitute the Ex- 
ecutive Committee to‘ study the 
problem and to devise a solution. 
The American Bar Association is 
keenly interested in this whole proj- 
ect and has put the facilities of its 
organization at the disposal of the 
Attorney General. 

At its Dallas meeting, the Board 
of Governors, upon the recommen- 
dation of Charles J. Bloch, of Ma- 
con, Georgia, adopted a resolution 
urging that the venue provisions of 
Title 28 (Section 1391 et seq.) of 
the United States Code be amended 
so as to provide that a corporation 
may be sued only in the judicial dis- 
trict where the cause of action arose, 
or where the plaintiff resides, if the 
corporation can be served there. Mr. 
Bloch pointed out that if this change 
were made it would “go a long way 
to ameliorate the congested condi- 
tion of the calendars in certain ju- 
risdictions”. In one federal district 
diversity cases make up 55 per cent 
of the civil litigation. 

The Board directed that the re- 
port of the Special Committee on 
Congestion in the Courts should be 
referred to the Committee on Juris- 
prudence and Law. Reform, with the 
request that it report its views to the 
Board prior to the October meeting. 
This is a field peculiarly within the 
province of the organized Bar, and 
the responsibility rests with us to as- 
sist the Attorney General in every 
possible way to obtain this worth- 
while objective. 
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Hundsesda of oxannpies oars bei aed to prove 
the basic principles of arithmetic. _ 













Hundreds of examples could be used, too, proving that 


investors in real estate and real estate securities 
prefer the protection of LAWYERS TITLE insurance. 


Just as 2+2—4, so real estate investments plus 


LAWYERS TITLE insurance add up to investments safe 
and secure against financial loss caused by title defects. 


Akron, O. 
Atlanta, Ga. 
Augusta, Ga. 


Birmingham, Ala. 


Camden, N. J 
Cincinnati, O. 
Cleveland, O. 
Columbus, Ga. 
Columbus. O. 


TITLES INSURED THROUGHOUT 43 STATES 
THE DISTRICT OF COLUMBIA, PUERTO RICO AND HAWAII 


NATIONAL TITLE DIVISION OFFICES 


Chicago 


Dallas, Tex. 

Dayton, O. 

Decatur, Ga. 
Detroit, Mich. 

Flint, Mich. 
Freehold, N. J. 
Grand Rapids, Mich. 
Macon, Ga. 
Marietta, Ga. 


New York 
BRANCH OFFICES 


IN: 


Miami, Fia. 

Mount Clemens, Mich. 
Newark, N. J 

New Orleans, Lo. 
Newport News, Va. 
New York, N. Y. 
Norfolk, Va. 
Pittsburgh, Pa. 
Pontiac, Mich. 


REPRESENTED BY LOCAL TITLE COMPANIES IN MORE THAN 200 OTHER CITIES 


Richmond, Va. 
Roanoke, Va. 
Seavannoh, Ga. 
Springfield, Ill. 
Toms River, N. J. 
Washington, D. C. 
White Plains, N. Y. 
Wilmington, Del. 
Winston-Salem, N. C. 
Winter Haven, Fia. 
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American Bar Association Journal 


the official organ of the American Bar Association 


The objects of the American Bar Association, a volun- 
tary association of lawyers of the United States, are to 
uphold and defend the Constitution of the United 
States and maintain representative government; to ad- 
vance the science of jurisprudence; to promote the ad- 
ministration of justice and the uniformity of legislation 
and of judicial decisions throughout the nation; to up- 
hold the honor of the profession of law; to apply its 
knowledge and experience in the field of the law to the 
promotion of the public good; to encourage cordial in- 
tercourse among the members of the American Bar; and 
to correlate and promote such activities of the Bar or- 
ganizations in the nation and in the respective states as 
are within these objects, in the interest of the legal pro- 
fession and of the public. Through representation of 
state, territory and local bar associations in the House 
of Delegates of the Association, as well as large member- 
ship from the Bar of each state and territory, the Associ- 
ation endeavors to reflect, so far as possible, the objec- 
tives of the organized Bar of the United States. 

There are seventeen Sections for carrying on the work 
of the Association, each within the jurisdiction defined 
by its by-laws, as follows: Administrative Law; Antitrust 
Law; Bar Activities; Corporation, Banking and Business 
Law; Criminal Law; Insurance Law, International and 
Comparative Law; Judicial Administration; Labor Re- 
lations Law; Legal Education and Admissions to the 
Bar; Mineral Law; Municipal Law; Patent, Trade-Mark 
and Copyright Law; Public Utility Law; Real Property, 
Probate and Trust Law; Taxation; and the Junior Bar 
Conference. Some issue special publications in their re- 
spective fields. Membership in the Junior Bar Confer- 
ence is limited to members of the Association under the 
age of 36, who are automatically enrolled therein upon 





their election to membership in the Association. All 
members of the Association are eligible for membership 
in any of the other Sections. 

Any person who is a member in good standing of the 
Bar of any state or territory of the United States, or of 
any of the territorial groups, or of any federal, state or 
territorial court of record, is eligible to membership in 
the Association on endorsement, nomination and elec- 
tion. Applications for membership require the endorse- 
ment and nomination by a member of the Association 
in good standing. All nominations made pursuant to 
these provisions are reported to the Board of Governors 
for election. The Board of Governors may make such 
investigation concerning the qualifications of an appli- 
cant as it shall deem necessary. Four negative votes in 
the Board of Governors prevent an applicant’s election. 

Dues are $16.00 a year, except that for the first two 
years after an applicant’s admission to the Bar, the dues 
are $4.00 per year, and for three years thereafter $8.00 
per year, each of which includes the subscription price 
of the JourNAL. There are no additional dues for mem- 
bership in the Junior Bar Conference. Dues for the other 
Sections are as follows: Administrative Law, $5.00; Anti- 
trust Law, $5.00; Bar Activities, $2.00; Corporation, 
Banking and Business Law, $5.00; Criminal Law, 
$2.00; Insurance Law, $5.00; International and Com- 
parative Law, $5.00; Judicial Administration, $3.00; 
Labor Relations Law, $6.00; Mineral Law, $5.00; Mu- 
nicipal Law, $3.00; Patent, Trade-Mark and Copyright 
Law, $5.00; Public Utility Law, $3.00; Real Property, 
Probate and Trust Law, $3.00; Taxation, $6.00. 

Blank forms of proposal for membership may be ob- 
tained from the Association offices at 1155 East 60th 
Street, Chicago 37, Illinois. 
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There is a brand new THREE-PURPOSE POLICY’... 


especially designed for the professional man—to meet (1) his business needs; 


(2) his family needs; and (3) his retirement needs. 


‘. Exceptionally low premium rates based on $15,000 min- 


imum to provide low-cost protection: $18.51 per $1000 
issued at age 25; $25.04 at age 35; $35.63 at age 45. 


. High early cash values ... Available at end of first year 


to provide collateral for business and emergency needs. 


. Valuable change of plan provisions for building addi- 


tional retirement benefits — permitting later change 
from one plan to another at a considerable saving in 
money —no evidence of insurability required. 


Women’s rates are three years lower} than rates for 
men due to favorable mortality experience. For exam- 
ple, premium for a woman age 38 is exactly the same 
is for a man age 35. 


5. National Life’s liberal dividend schedule and high cash 


values provide low net-cost over a period of years. 


This new plan has been approved by 44 states and the District of Columbia and is currently 
ing reviewed by Mass., N. J., Md., Kan. {No available for women in Texas 


NATIONAL LIFE INSURANCE COMPANY 
Montpelier, VERMONT 
Kindly send me full information about your new = 


of life insurance for the legal profession available in 
minimum amounts of $15,000 at low premium rates. 


Name_ ae 


Please print 


Street__ 


a povag, SR siniiimenanied 


State __ 
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Views of Our Readers 








® Members of our Association are invited to submit short communications ex- 
pressing their opinions, or giving information, as to any matter appearing in the 
Journal or otherwise, within the province of our Association. Statements which 
do not exceed 300 words will be most suitable. The Board of Editors reserves to 
itself the right to select the communications which it will publish and to reject 
others. The Board is not responsible for matters stated or views expressed in any 


communication. 





The Specialist and 

the General Practitioner 

" Leonard B. Smith’s letter in the 
June issue indicates that, in his 
view, the lawyer who specializes can- 
not be a well-equipped lawyer. Pre- 
sumably he intends to convey the 
corollary that the lawyer in general 
practice is well equipped to recog- 
nize any problem. According to the 
experience of most specialists, this 
is not likely. 

My tax lawyer friends, and even 
the C.P.A.’s, tell me that many of 
their files are built upon the troubles 
of clients led astray by general law- 
yers. Labor law specialists, patent law 
specialists, and other specialists can 
say the same. 

Would a general lawyer seriously 
contend that he knows or that the 
books he has available to him would 
show whether the protection for 
prints and labels has recently been 
transferred from the domain of the 
patent lawyer to that of the copy- 
right lawyer, or vice versa? Would he 
pretend to know whether under the 
amendment of the Revenue Act of 
1954 an exclusive licensee could 
qualify for capital gains treatment? 
Would he know an exclusive licensee 
if he saw one? Would he pretend 
to know the effect of a price-fixing 
clause, or an agreement not to com- 
pete, or a promise to buy parts only 
from the licensor? Would he pretend 
to know or think that any of his 
books would tell about the possibil- 
ity of having the Armed Forces 
change a patent guarantee clause in 
(1) a development contract, (2) a 
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supply contract? Would he in these 
cases even know whether the matter 
should be referred to a tax lawyer, a 
patent lawyer, an anti-trust lawyer, 
or a lawyer skilled in contracts? 

Mr. Smith speaks slightingly of the 
“layman”, but the latter often knows 
so much more about a specialty than 
does the general lawyer that he 
would think it ridiculous to proceed 
only upon the advice and direction 
and supervision of that person whom 
Mr. Smith calls the “real’’ lawyer. 
True it is that the specialist and the 
general practitioner ought to help 
each other, but in some cases this 
can best be done by directing the 
client directly to the specialist, who 
after all is a graduate lawyer and 
ought to be able to recognize any 
problems which ought to go back to 
the general lawyer because of the 
specialist's limitations, of library, of 
experience, and even of blank forms 
available. The general lawyer who 
sends clients to the specialist will 
soon find that the specialist is quite 
willing to refer all sorts of matters 
back to him. 

RicHarp H. MacCuTcHEON 
Cleveland, Ohio 


Another Comment 
on Specialization 


= If I understand Mr. Roger B. Sid- 
dall’s article correctly (Specializa- 
tion in the Law: A Retort to Pro- 
fessor Joiner’s Call for Control, 42 
A.B.A.]. 625, July, 156), he seems 
to be offering seriously the notion 
that our legal specialists are of two 
kinds: (1) Those who are ipso facto 





competent because they 
their specialties in large law firms 


“A firm, for example, with twenty 


practice 


partners and thirty other lawyers in 
the office’, and (2) those who may 
or may not be competent legal spe- 
cialists because they practice their 
specialties as solo practitioners or as 
small firms. These, he seems to say, 
are the only ones who should be 
certified as specialists if, as and when 
that should ever come to pass. 

I have no quarrel with Mr. Sid- 
dall’s statement that large law firm 
specialists are usually competent. 
But, I cannot go along with his 
statement that they are more com. 
petent than single or small firm 
specialists. 

Mr. Siddall obviously knows a 
great deal about large law firms. The 
biographical sketch about him states 
that he “practiced admiralty law 
with one of the large firms in New 
York City for twenty-five years’. But 
the very fact of his expertness on 
large law firms may disqualify him 
as an expert as to what goes on in 
single practitioners’ offices and in 
small law firms, something I know 
about. 

Single and small-firm practition- 
ers like those of large law firms also 
render a well-rounded general serv- 
ice to their clients. For, usually they 
are engaged in general practice as 
well as in a specialty or specialties 
They too “listen carefully to the 
troubles which the client tells them, 
and when they think the client needs 
the services” of a specialist they usu- 
ally call one in to work with them 
as “of counsel”. True, this specialist 
is one who is not criticized and ap 
praised by partners and staff lawyers 
of the large law firms. He is, how 
ever, appraised and criticized by 3 
much larger and a more critical 
group, the community Bar. 

One more statement about M1 
Siddall’s article. He writes that medi 
cal men possess ethics superior t 
those of lawyers. He illustrates this 
by showing how he wanted to changt 
his doctor but couldn't because 1 
medical communil\ 


man in_ his 


(Continued on page 96 
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Now Ready — 
THE NEW COMPLETELY REVISED SECOND EDITION OF 


SCOTT 
TRUSTS 


America’s Finest Work on Trusts 
by America’s 
Foremost Trust Authority 








SPECIAL FEATURES 


OMPLETELY revised and brought 


e Professor Scott himself reconsidered 


up to date. 

Five volumes compared to the four of 
the old edition; 4056 pages compared to 
2981. 

e Annual up-keep service by the author 
himself. 

e The treatise is accepted authority, cited 
repeatedly by the highest state courts, the 
federal district courts, courts of appeal, 
and the Supreme Court of the United 
States. 

e Over 20,000 cases are cited in the revi- 
sion, compared to about 12,000 in the first 
edition. 

e As a new feature, statutes of all the 
states, federal statutes, and English stat- 
utes bearing on the subject have been cited 
and discussed in the revised edition. 


every statement of legal principle, every 
analysis of doctrine, every authority relied 
upon, in preparing this completely revised 
second edition. 


e Professor Scott is at present engaged as 
Reporter in revising the Restatement of 
Trusts for the American Law Institute. 
His treatise, which parallels the organiza- 
tion of the Restatement, provides his 
analysis and explanation of its rules and 
up-to-date annotations to the Restatement 
for every state. 


e Bound in attractive and durable red 
Fabrikoid, with gold lettering, the book 
is printed on high grade paper in a pleas- 
ing and eminently readable type. 


e Detailed index, table of cases, and table 
of statutes. 


The new second edition of Scott on Trusts adds to the outstand- 
ing features of the first edition a detailed analysis of the important 
developments of the last seventeen years, making the treatise an 
up-to-date authority of unsurpassed value. 


- oe a a Se a Ge a Ge Ge Ge Ge ee oe oe oe FREE INSPECTION OFFER ——————-—.—— 
’ 


Law Book Department, LITTLE, BROWN & CO. 





LIB 











34 Beacon Street, Boston 6, Mass. Name 
Please send me the 5-volume second edition of Scott on 

Trusts for 30-day free examination. I will either return Address 
the set at the end of the trial period or 

C) send check for $100, less 6% cash discount, in full payt. 

©) send check for $10 and balance at rate of $10 monthly Signed 
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determination of 


ECONOMIC 
VALUE 


Our informative 
brochure, “What Every 
Property Owner Should 

Know About Appraisals,’ 
is an invaluable aid in 
discussing appraisals 
with clients. To receive 
it, write: Marshall and 

Stevens, 610 So. 

Broadway, 315-A, Los 
Angeles 14, Calif. 


MARSHALL and STEVENS 


Land, Buildings, 
Equipment, 
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Going Concern 
Values 
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Settlement, 
Merger, 
Inheritance Tax, 
Fair Market Value, 
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Chicago « Cincinnati ¢ Dallas 
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Phoenix * Richmond 

St. Louis * San Francisco 
Vancouver * Honolulu, T.H. 
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ERIFIED ® 








PIONEER 


Lawyers 
Professional 
Liability 
Insurance 





(Gasnsee Gompuney 


227 ST. PAUL ST. 


Since July 1, 1945, thousands of poli- 
cies protecting many of the country’s 
leading lawyers and law firms have 
been written by this Company. For 
claim and underwriting know-how 
based on more than a generation of 
experience, consult your local agent. 


BALTIMORE 3, MD. 











(Continued from page 904) 
would take his case from the doctor 
he was using. Since when does this 
prove superior ethics? Doesn't it ac- 
tually illustrate the opposite—that 
the doctors’ well-being comes first 
and not that of the patient? 
BERNARD ROSENBERG 
New York, New York 
Self-Incrimination 
in Continental Law 
® I wish to take exception to the 
statement made by Mr. Richard C. 
Baker in his article on self-incrimi- 
nation that the immunity has never 
gained favor on the European Con- 
tinent (see page 634 of the July, 
1956, issue of the JOURNAL). 

The opposite is true: in all Eu- 
ropean democracies the privilege is 
absolute with respect to accuseds 
and suspects, and goes much further 
than in the United States with re- 
spect to witnesses (with the only ex- 
ception of France, where nothing 
much can happen to a witness refus- 
ing to answer). There is, of course, 





American Bar Association Journal 


a connection with the so-called pre- 
sumption of innocence, which means 
that the burden of proof must never 
be on the accused, a doctrine fully 
recognized by the civil-law system on 
the European Continent, but which 
has never found real recognition in 
England and the United States. All 
the statements to the contrary are 
wrong. 
HERMINE HERTA MEYER 

Washington, D. C. 
Mr. Pittman 
Takes Nothing Back 
® I am grateful for the opportunity 
to reply to the letter to the editor 
by Mr. David C. Mearns, Chief of 
the Manuscripts Division of the Li- 
brary of Congress, under date of 
July 6 

Mr. Mearns stated that his letter 
was written “in the interest of accu- 
racy”, but he failed to point out any 
inaccuracies in my article in the 
June issue of the JOURNAL. 

Mr. Mearns quoted the last two 
sentences of Note 14A on page 588 


of the June issue where I said: “The 
first draft of our Bill of Rights, 
which became living law, is un 
guarded. It may be fondled by patri 
ots or filched by thieves.” Those 
sentences were qualified by that 
which preceded as follows: 
The first draft of the Declaration of 
Independence is well guarded. No one 
may touch it. The Declaration served 
a noble and temporary purpose but 
never became living law in America 
It was designed to bring France into 
the war and to memorialize an event 
It should be obvious that I was sug 
gesting that the first draft of our Bill 
of Rights should be preserved as the 
Declaration of Independence is pre 
served. The Declaration of Inde 
pendence is so well guarded that it 
may not be touched. It has also been 
specially treated so as to preserve it 
against the attrition of the ages. 
How well is the Bill of Right 
guarded and preserved? I examined 
Mason's original manuscript of the 


(Continued on page 908) 
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Opinions of the Committees 
on Professional Ethics of 
The Association of the Bar 
of the City of New York and 
the New York County 
Lawyers’ Association 


This is the most comprehensive collection of opinions on 
the standards of the legal profession now available. It 
comprises more than 1,200 interpretations of the Canons 
of Professional and Judicial Ethics by two of the leading 
Committees on Professional Ethics. Covering the period 
from 1912 through 1955, the opinions afford a unique 
opportunity to study the application of the Canons to 
professional life during the era which witnessed the 
development of Committees on Professional Ethics 
within the organized Bar. The volume will be of value 
to courts and lawyers and to professional groups 
throughout the country. A detailed index adds much to 
its usefulness. Legal Studies of The William Nelson 
Cromwell Foundation. $10.00 


Legal Ethics 


HENRY S. DRINKER. “The great contribution made by 
Mr. Drinker and his Committee as shown in this book, 
which is an excellent history and commentary, as well 
as a compendium, is that there have been formulated 
and promulgated moral judgments and guides to conduct 
which by the very act of proclamation become a part of 
current custom and tradition, and binding upon the 
conscience of the individual lawyer.”—American Bar 
Association Journal. Legal Studies of The William 
Nelson Cromwell Foundation. $4.00 




































Some Problems of Proof 
under the Anglo-American 
System of Litigation 


EDMUND MORRIS MORGAN an- 
alyzes the adversary system of liti- 
gation and discusses problems in 
procedural rules that may interfere 
with a rational investigation of the 
facts: the relation of pleading to 
preparation for trial, judicial notice, 
and the hearsay rule. “Should be 
read with special care by every at- 
torney and judge engaged in the 
trial of cases.”"—Bulletin of the Dis- 
trict Attorney's Office of the County 
of New York. $3.50 


Vagaries and Varieties in 
Constitutional Interpretation 


THOMAS REED POWELL. An il- 
lustrative survey of Supreme Court 
behavior in deed and word through- 
out its century and a half and more 
of performance. The lectures discuss 
the establishment and development 
of judicial review, the expansion of 
national power, state power to regu- 
late and to tax, and intergovern- 
mental immunities. $3.50 


Copyright Law Symposium 


Nathan Burkan Memorial Competi- 
tion Sponsored by the American So- 
ciety of Composers, Authors and 
Publishers. 
Number Seven 
Number Six 
Number Five 


Charles Evans Hughes 
and the Supreme Court 


SAMUEL HENDEL. An analysis of 
the contributions of Charles Evans 
Hughes as Associate Justice and 
Chief Justice of the Supreme Court 
to the development of constitutional 
law. The author traces the impact of 
political, economic, and social con- 
flicts upon the discussions of the 
Court. “Topflight legal craftsman- 
ship.”"—American Political Science 
Review. $4.50 


$4.00 
$3.50 
$4.00 
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Gh 2960 Broadway, New York 27, N. Y. 
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Federal Bill of Rights minutely on 
two occasions. When I turned the 


Mason Papers back in at the desk no 
check was made of them and when 
I walked from the room the papers 
I had with me were not examined. 
My identity 
no other than by what 
I wrote on a slip of paper. I could 
have given a false name and address 
and could have walked away with 
some of the documents. My state- 
ment that “it may be fondled by 
patriots or filched by thieves”, was 
thus a statement. The same 
statement cannot be truthfully made 
with respect to the manuscript draft 
of the Declaration of Independence. 

The third paragraph of Mr. 
Mearns’ letter admits that to be true 
which was negatived (by inference) 
in the second paragraph. Mr. 
Mearns states that “two other docu- 
ments” from the Papers 
“have been on exhibit for several 
years in the Library's Shrine”. Why 


was established by 


means 


true 


Mason 
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“other? If the manuscript draft of 
the Federal Bill of Rights has been 
known for what it is, why has it not 
the Library's 
Shrine? Is it not as important as one 


been exhibited in 
of those enshrined for public inspec- 
tion? Why not let the people see the 
first draft of the charter of their 
liberties? 

While it is true that Mason's man- 
uscript draft of the Federal Bill of 
Rights was among the hodge-podge 
of papers exhibited on the “Free- 
dom Train”, it was not identified for 
what it was. While that important 
paper may have taken a free ride 
over America the “Freedom 
Train”, it traveled incognito or un- 
recognized, unhonored and unsung. 

One copy of Mr. Mearns’ letter 
received by me shows that copies 
were sent to the Hon. Thomas J. 
Dodd, Member of Congress from the 
State of Connecticut, and the Infor- 
mation Office of the Library of Con- 
gress, among others. On Monday, 
July 2, 1956 (Congressional Record, 


on 





A-5235 for July 3), Congressman 

Dodd said on the floor of the Con 

gress: 
While the Mason papers constitute an 
important segment of Revolutionary 
documents, absolutely nothing is done 
to preserve them or to make them 
available to the public in the form of 
reprints. This is by no means an indi 
cation of neglect in the care of these 
papers. They are well guarded against 
the possibility of theft or malicious 
mutilation, but are vulnerable to the 
attrition of time. 


The that Mr. 
Mearns’ letter went to Congressman 
Dodd and the Information Office is 
indicative that the Information Of- 
had informed Congressman 
Dodd that “absolutely nothing is 
done to preserve” the Mason papers 
“or to make them available to the 
public” and that they are “vulner- 


fact copies of 


fice 


able to the attrition of time.” “In 
the interest of accuracy. . . .” Who 
was inaccurate? 

It is gratifying to learn that the 
officials of the Library of Congress 
have become solicitous about the 
writings of George Mason. Two 
years ago it was different. In April, 
1954, the National Historical Publi- 
cations Commission reported to the 
President that investigation 
determined there 
112 characters in 
America then 


their 
that 
historical 


had have 
been 
whose papers were 
deemed 
. . appropriate for publication in 
whole or in part, or as deserving care 
ful consideration for such publica- 
tion. [Pages 13 and 37, et seq. of 
National Historical Publications Re- 


port, of April 15, 1954] 


One of Mr. Mearns’ superiors in 
the Library of Congress was on that 
Commission as well as several off 
cials of other Federal Government 
repositories. On the list submitted 
by these gentlemen were Susan An- 
thony, Henry Barnard, Clara Bar- 
ton, John Billings, Andrew Car- 
negie, Tench Coxe, Ignatius 
Donnelly, Henry Ford, William 
Lloyd Garrison, Samuel Gompers, 
Adolph Ochs and Isaac Wise. 
George Mason’s name was not on 

(Continued on page 9/0) 
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(Continued from page 908) 

that list. It was the studied judgment 
of those in charge of the Library of 
Congress at that time that the papers 
of the Father of Our Bill of Rights, 
and perhaps the greatest constitu- 
tionalist and libertarian the world 
has ever known, were not worthy of 
publication. 

Mr. Mearns signed his name as 
“Chief of the Manuscripts Division” 
of the Library of Congress. The 

Manuscripts Division is across the 

| street from the old building that 

houses the Rare Books Room. The 

Mason papers were examined by me 

in the Rare Books Room and not in 

| the Manuscripts Divison. I wrote 
from personal knowledge, and will 
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take back, unless it be 
shown that those in the Rare Books 
Room of the Library of Congress 
know an honest man by sight. If that 
be the contention of Mr. 
humbly yield. 

R. CARTER PITTMAN 
Dalton, Georgia 


nothing 


Mearns I 


He Praises Mr. Pittman’s 
“Rich Historical Scholarship” 


® In my continuing enjoyment of 
the JourNAL I have found particular 
satisfaction in the discussion by R. 
Carter Pittman of “The Fifth 
Amendment”, at page 509 of the 
June issue. It affords a healthy anti- 
dote to the sophistries of such fel- 
lows as Griswold. Let us have more 


examples of this quality of rich his 
torical scholarship. 

D. GILMER 
Houston, Texas 
Is the Income Tax 
Making Us Criminals? 


® I have read with much interest in 
the July issue (Volume 42, No. 7) 
of the JouRNAL the article by Robert 
B. Dresser the Reed-Dirksen 
Amendment. I note that the article 
is in reply to one by Mr. Theodore 
R. Meyer, which I do not think I 
saw and this may explain why it 


on 


seems to me that there is one very 
important feature of the situation 
created by the present tax laws that 
is not covered by the article. 

What I have in mind is that the 
present confiscatory taxes are mak- 
ing criminals out of a very large 
number of our citizens. The amount 
of tax evasion which is going on is 
appalling. For example, the right to 
deduct for entertainment and _ ad- 
vertising covers a multitude of sins 
and it is extremely difficult to detect. 
All kinds of personal expenses, ex- 
penses for vacations and sports, etc., 
are deducted under the guise of 
business expenses. 

Mr. Dresser says that if a limita 
tion were placed upon taxes, the 
stimulating effect would be such that 
there would probably be no reduc- 
tion in the gross receipts of the Gov- 
add to this that 
there would also be a very substan 


ernment. I would 
tial increase in gross if there were 
not such a tremendous inducement 
to claim unjustifiable deductions. 

I have spent a great many of my 
summers in England since World 
War II and have come to know quite 


well many British taxpayers. Thei! 
exorbitant income tax rates are pro 
ducing exactly the same _ result 


among a race that used to be out- 
standing for its observance of the 
law. It is a tragic situation, reminis- 
cent of prohibition days, wherein 
an unreasonable law causes evasion 
which in turn creates general dis- 
respect for the law. 
CHARLEs J. BIDDLE 

Philadelphia, Pennsylvania 
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Dialectical Materialism.” 

and the Teachings of Jesus 

* The article in the August issue 
of the AMERICAN Bar AssociATION 
JOURNAL, entitled “Dialectical Ma- 
terialism: We Have Embraced a 
Communist Tenet!”, it seems to me 
is in conflict with high spiritual au- 
thority. 
I am the 
materialism” 
means, and I could. not work out 
from the the 
words in the dictionary just what 
the author had in mind. But any- 
how, I wondered whether he would 


not sure what ex- 


pression ‘“‘dialectical 


definitions of two 


class Jesus as a dialectical material- 
ist. 

It should be recalled that when 
Jesus separated the good people 
from the bad it was on the basis 
that the good people had supplied 
Him when need with 
the material things He needed, and 
not merely with arguments, whereas, 
the bad people had not supplied the 
material things. ‘For I was an hun- 
gered and 


He was in 


meat: | 
was thirsty, and ye gave me drink: 

. naked, and ye clothed me”’— 
not a single argument about the 
condition of His soul. The good just 
gave Him the material things He 
needed. 


ye gave me 


That is not a mistaken manner in 
which to treat people who are in 
need, if Jesus knew what He was 
talking about. 

That method not be 
damned now on the theory that the 
idea came from Karl Marx. What 
the 


should 


as constitut- 
ing an over-emphasis upon mate- 


author condemns 
rial things, it seems to me, is the 
only effective method of teaching 
spiritual righteousness. 
ALBERT STUMP 

Indianapolis, Indiana 
Student Memberships 
in Bar Associations? 
" Noting the comment in “Presi- 
dent’s Page” first column, page 678, 
JouRNAL, July, 1956, on bringing 
stulents, upon graduation and ad- 
Missiyn, into the Association. 

Many of us who follow the patent 
side of the law were technologists 





We reopened 
just 36 hours 
after the fire- 


és 


Our Hartford Agent ma 


Last-minute Saturday shoppers ran for 
the street when fire broke out in our 
store. 

We turned in an alarm at once. But by 
the time the fire was under control, our 
one-story building was badly damaged. 

My partner meanwhile had called 
our Hartford Agent. He said not to 
worry. The Agent got hold of the local 
adjuster and the two of them were on 
the scene within an hour. 


No lost time here. No lost motion. 





Views of Our Readers 


de every minute count! 
(Based on Company File #H54-25820) 


Sizing up the situation, they author- 
ized immediate repairs. They located 
contractors who could begin that night. 
And both agent and adjuster spent all 
day Sunday on the premises. Under 
their watchful eyes, the work moved 
right along. 

Thanks to this splendid help, we 
were able to reopen Monday morning. 
“Business as usual”—just 36 hours after 
the fire! 


There are situations, of course, that take longer than 36 hours to straighten 


out. But prompt service is always a Hart 
A good point to keep in mind! Particula 


clients seeks counsel. For dependable protection—combined 
always with the Hartford type of time-saving, useful service— 
suggest a call to your local Hartford Agent. Or Hartford 


coverage obtained through an insurance 


Year in and year out you'll do well with the 


Hartford 


Hartford Fire Insurance Company 


ford objective. 
rly when one of your 


broker. 





Hartford Accident and Indemnity Company 

Hartford Live Stock Insurance Company 

Citizens Insurance Company of New Jersey ... Hartford 15, Connecticut 
Northwestern Fire & Marine Insurance Company 


Twin City Fire Insurance Company . 


Minneapolis 2, Minnesota 





of one sort or another before we 
became lawyers, and so belong, or 
have belonged, to technical profes- 
sional societies. I still maintain mem- 
bership in two such societies. 

Such societies as the 
Chemical Society, American Insti- 
tute of Chemical Engineers, Ameri- 
can Society of Civil Engineers, and 
the like, have long had, in one form 
or another, affiliates at the under- 
graduate level. Some are autono- 
some affiliated. All are so 
handled as to give the undergradu- 
ate some feeling of fellowship with 
the fully professional membership. 


They have undoubtedly led to later 


American 


mous, 


membership of the professionally 

I do not know whether the Amer- 
ican Bar Association has inquired as 
practicing graduate in the senior 
body, as a natural and anticipated 
action. 
to the working of these, or not, but 
if not, it would appear to be a pos- 
sibly fruitful avenue. 

Myron J. BuRKHARD 

New York, New York 


He Thanks 
Mr. Pittman 


® I somehow feel that R. Carter 
Pittman’s article on the Fifth 
(Continued on page 969) 
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THE LAWYER'S TREASURY 


The best articles from the American Bar 
Association Journal over a period of the last 
40 years as selected by the Board of Editors 


of the American Bar Association Journal to 





One Volume 


Edited by Eugene C. Gerhart 
of the 


Binghamton, New York Bar 


The Deluxe Edition 


Price $7.50 


be ready in September 1956. 


An interesting and comprehensive selection of the legal writing 


of a representative cross section of the Bench and Bar. 


Every article included commands the attention of informed lay- 


men and all lawyers and jurists. 


We are honored to have the privilege of presenting this book. 


THE BOBBS-MERRILL COMPANY, INC. 


730 North Meridian Street 
INDIANAPOLIS 7, INDIANA 
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NEW 


HIGH FIDEL/7Y 


OMMANDER 


dictation-transcription machine by Comptometer 


with amazing UNIMATIC remote-control microphone 


Now dictate briefs, wills and trust agreements as easily as talking— 
An electronic miracle in the simplification of dictation has been achieved by 
Comptometer. Now you can forget the mechanics of recording and have your 
mind free and clear for necessary legal paperwork. All you do is talk into the 
Unimatic remote control microphone which fits the palm of your hand. One 
simple button lets you dictate, listen, reverse to review, or even to “erase” and 
replace a word or phrase. When finished dictating, press the only other button 
to mark length of letter... everything is recorded by remote control. 

. +. Saves more than it costs—The flexible Mylar* magnetic recording belt 
an be used for thousands of dictations. It “wipes” clean in just one second, 


SEE ALL 


OMPTOMETER 


THESE YEARS-AHEAD FEATURES DEMONSTRATED 











ee eee ee 


Css ae 


ready for re-use. The day-after-day savings over costly ordinary one-use belts or 
records more than return your Commander investment. And only Comptometer 
guarantees these mailable belts for life. 


... erases unwanted words—You will hand your secretary error-free dic- 
tation she will transcribe twice as fast and right the first time. Error-free because 
you can electronically “erase” any unwanted part of your dictation and replace 
with the new or correct thought—No extra correction instructions to add. And, for 
economy-minded offices, the same Commander unit can be used for both dicta- 


tion and transcription. % Mylar-Dupont’s trademark for its Polyester Film, 


IN YOUR OWN OFFICE! 




















NEw! NEW! NEw! NEW! NEW! NEw! NEW! NEW! NEw! 
Visualite Indicator. Remote Indexing Unimatic Remote- Simplified Recorder — Conference Recording — Customized input Vol- Carrying handle Dual speakers Modern design 
Glows red when you to mark length of Control Microphone all operating controls Supersensitive micro- ume-Control can be 
dictate, flashes to letter. fits the palm of your are now on Unimatic phone pickup and extra pre-adjusted to your NEw! NEW! NEw! 
g'een when you listen hand and controls all microphone. loud volume playback voice whether it's ex- mage 

transcribe. speaker tra loud or extra soft. Removable cover — Lighter weight High Fidelity 
also © Comptometer Dictation Div., Felt & Tarrant Mfg. Co., 1703 Marshfield St., Chicago 22, lil. 
labi © Gent : Without any cost or obligation please arrange: : 
another outstanding machine te speed American business by in © (FREE DEMONSTRATION () FREE 10 DAY TRIAL (1 Send complete information 
e 
OMPTOMETER® “: * " 
7 Company 
A product of Felt & Tarrant Mtg. Co., Chicago, Illinois. Other Feit & s 
Tarrant products: The world-tamous Comptometer Adding-Caiculating e Address 
Machine and the new 10-hey Comptograph 207 Caiculatng- Addeng machine. ‘ 
e City County. State 
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Wherever you are= 


You can get the experienced service you require on 


COURT AND FIDUCIARY BONDS 


through the FxD agent in your locality. 
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ABA MEMBERS 50-70 crx: 


The American Bar Association Special Committee 
that sponsored the highly successful Group Life Plan 
wit benefits to $6000 for members to age 56, shortly 
will announce a companion plan for older members. 


: Please watch for opening date to enroll 


ENROLLMENT it is expected will be open to members 50-70 years old. 


COVERAGE, the limits to be announced shortly, will be attractive and will extend 
until death of the insured—regardless of when death ensues. 


PREMIUM will be low in cost—again representing savings to members. 


MEDICAL EXAMINATION will not be required on application. Enrollees will certify 
as to general health—just as is done by applicants in the Plan now in effect. The 
underwriter will reserve the right to request medical examination of any applicant 
where necessary to protect the actuarial advantages and integrity of the Group. 
Once enrolled, no member will be re-examined. 


ABA GROUP LIFE INSURANCE PLANS 


Exclusively for Lawyers 
with ABA Membership 





American Bar Center 
Chicago 37 
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RONALD Books for Lawyers 


THE TAX 
ON ACCUMULATED EARNINGS 


Published Oct. 1. Robert S. Holzman, New York University. 
The first book to analyze fully the accumulated earnings tax 
problem and how to cope with it. Examines the nature of the 
tax, indicating who is vulnerable, when and why. Every argu- 
merit raised in any case to justify the retention of earnings is 
grouped and analyzed by issue, showing how justifications have 
withstood judicial examination. Decided cases are arranged 
according to industrial classifications. Includes a case index of 
every litigated decision under the accumulated earnings tax. $10 


MONTGOMERY'S FEDERAL TAXES 


Edited by Philip Bardes, CPA, N. Y. Bar; James J. Mahon, Jr., 
CPA; John McCullough. CPA, Mich. Bar; Mark E. Richard- 
son, CPA—Partners of Lybrand, Ross Bros. & Montgomery. 
Inclusive Handbook provides dependable year-round help on 
practical decisions affecting businesses and personal taxpayers. 
Numerous examples clarify computing and reporting of regular 
income and capital gains, alternate methods of executive com- 
pensation, etc. Organizes all tax information on a question in 
one place, even where different sections of the law apply. Check- 
list of tax-planning opportunities at end of each Part. 36th Ed. 
22 Parts. $15 


CORPORATE REORGANIZATIONS 


Also by Robert S. Holzman. Fully discusses federal tax status 
of corporate reorganizations under current revenue code. Gives 
requirements for tax protection, tells what the courts will sanction, 
and presents checklists to show what taxpayers must do before, 
after reorganization. Case tables, citations of code and adminis- 
trative rulings, etc. 2nd Ed.—Rev. Printing. $15 


@ Through bookstores, or write: 


THE RONALD PRESS COMPANY @ 15 E. 26th St., N. Y. 10 











LAW OFFICE 
ORGANIZATION 


By Reginald Heber Smith 


of the Boston Bar 
Our fourth reprinting of 
this useful pamphlet 
Price 50 cents 


Copies may be secured 


from 


AMERICAN BAR 
ASSOCIATION JOURNAL 


1155 East Sixtieth Street 
Chicago 37, Illinois 
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Most Important 


Business Decision 


of your life 


This is the name of a booklet. 


It has been an invaluable aid to lawyers 
in protecting the interests of their clients. 
It can help you, too. 


In simple language it describes the risks 
your client runs when he fails to protect 
his business against loss by death... 


the consequences he must face by not having 
a plan to meet those risks. Based on 
Prudential’s unique Ownership Control 

Plan, this 10-page illustrated booklet is 
written to key men, partners, closed 
corporation stockholders and 


sole proprietors. 


We believe your clients will appreciate 
your thoughtfulness in bringing this booklet 
to their attention. Clip the coupon below 
and we'll send you as many copies as you 
need, at no cost to you. 


The Prudential 


Insurance Company of America 


Please send 


Newark, N. J. 


. copies of your booklet, “The 
Most Important Business Decision of Your Life” 


to me at this address: 


NAME 
ADDRESS 
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Responsibility and Law: 


In Defense of the McNaghten 


by Jerome Hall + Professor of Law at Indiana University 


®* In the September, 1955, issue of the Journal, we carried an article by Solicitor 
General Simon E. Sobeloff (now a Judge on the Fourth Circuit Court of Appeals) 
proposing that the traditional legal test for insanity—the McNaghten rule—be 
abolished on the ground that it is obsolete and unscientific. Professor Hall dis- 
agrees sharply with Judge Sobeloff arguing that the “right and wrong” test, far 
from being obsolete, is fundamental in our standards of morality. 





"In his recent article in_ this 
JOURNAL,! Judge Simon E. Sobeloft 
reveals a humanitarian concern re- 
garding the issue of insanity under 
present rules and a commendable 
desire to adopt reforms in accord- 
ance with the progress of science. It 
is evident, however, that the position 
taken by the then Solicitor General 
rests entirely upon the dubious 
theories of certain psychiatrists who 
have long been extremely hostile 
critics of criminal responsibility. 
The issues thus raised extend far be- 
yond the boundaries of the criminal 
law—important as those are. In fact, 
they challenge the very foundation 
of Anglo-American law. 


The McNaghten Rules . . . 
4 Restatement of Old Law 


lhe core of the McNaghten rules is 
that, “to establish a defence on the 
g:ound of insanity, it must be clearly 
proved that, at the time of the com- 
mitting of the act, the party accused 
was laboring under such a defect of 
reason, from disease of the mind, as 
not to know the nature and quality 
of ‘ne act he was doing; or, if he did 


know it, that he did not know he was 
doing what was wrong.”? What are 
the criticisms of these rules which 
the extremist psychiatrists, whose 
theories are accepted by Judge Sobel- 
off, have vigorously urged? First, the 
rules are said to be the product of an 
age of unsound, rationalistic psy- 
chology. That psychiatry has con- 
tributed much to the knowledge of 
human nature during the past sev- 
enty-five years may be readily grant- 
ed. But the McNaghten rules, far 
from being a creation of the nine- 
teenth century legal mind, were a 
restatement of very old law—the nov- 
elty being merely the restriction of 
the test to the particular conduct in 
issue. The test of rationality ex- 
pressed in the rules can be traced to 
the thirteenth century legal treatise 
by Bracton, and thence ultimately to 
the ancient Greeks, especially to 
Aristotle and Plato. When Judge 
Sobeloff echoes a psychiatrist's ridi- 
cule of an eighteenth century judge's 
reference to a “wild beast test” he 


blinks the fact that, in its historical 
context, this was merely a metaphor 
distinguishing normal human intel- 


Rules 


ligence from instinctive animal be- 
havior. 

The enduring elements in the 
long tradition, which the McNagh- 
ten rules preserve, may be briefly in- 
dicated. The first wing of the rules, 
that which concerns knowledge of 
“the nature and quality of the act he 
was doing”, refers to normal func- 
tions of perceiving and interpreting 
ordinary phenomena as a test of nor- 
mal competence. The emphasis is 
factual—in his relation to the things 
and persons about him, does the de- 
fendant have the normal capacity to 
understand their principal charac- 
teristics and the consequences of or- 
dinary actions? These rational func- 
tions are also dealt with in psychiatry 
in terms of the “ego” and the “reali- 
ty principle”, but few systematic 
cognitive functions 
of the ego have as yet been pub- 
lished. .. ."4 


ss 


studies on the 


1. Sobeloff, Insanity and the Criminal Law: 
From McNaghten to Durham, and Beyond, 41 
A.B.A.J. 793 (1955). 

2. McNaghten’s Case, 10 Cl. & Fin. 200, 210, 
8 Eng. Rep. 718, 722 (H.L. 1843). 

3. For a fuller discussion of the issues con- 
cerning mental disease, together with docu- 
mentation and citations supporting the fol- 
lowing analysis, see the writer's GENERAL 
Princrptes or Criinat Law, Chapter 14 
(1947), and his articles, Psychiatry and the 
Law, 38 Iowa L. Rev. 687 (1953) and Psychia- 
try and Criminal Responsibility, 65 Yate L. 
Jour. 761 (1956). “ 

4. “Now conscious thought by means of 
speech signs is the highest accomplishment of 
the psychical apparatus, and alone makes ad- 
justment to reality possible....” Ferenczi, 
ConrTrisuTiIons TO PsycHo-ANaA.ysis 195 (1916). 
The quotation in the text is from Alexander, 
FUNDAMENTALS OF PSYCHOANALYSIS 85 (1948). 
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In Defense of the McNaghten Rules 


The second half of the McNagh- 
ten rules, which concerns the capac- 
ity to understand that “he was doing 
what was wrong”, is also of an- 
cient origin. But throughout history, 
from Socrates’ opponents to the re- 
cent Vienna positivists, sophisticates 
have opposed the very possibility of 
sound moral decision, stigmatizing 
that and all relevant 
mere pretense, self-deception and 
sheer “nonsense”. It is possible here 


standards as 


only to note, as any reader may veri- 
fy, that the attack of extremist psy- 
chiatrists on the “right and wrong” 
test reflects that philosphy.’ In 
sharp contrast, the work of the most 
profound thinkers through the ages 
as well as.common sense and the 
legal order, especially of democratic 
societies, make very much sense of 
morality. They affirm and exemplify 
the validity of thoughtful moral de- 
cisions. In sum, what must be held 
in view is that the McNaghten rules 
specify normal rational functions 
regarding certain conduct as a test 
of serious mental disease—to be in- 
sane is to be irrational. 

Judge Sobeloff is persuaded that 
this test of insanity is quite falla- 
cious. He asserts, “This test, known 
familiarly as the ‘right and wrong 
test’, turns on a specified and very 
limited symptom of insanity, which 
science no longer deems necessarily 
or even typically associated with 
most disorders.’’¢ 
Elsewhere in his article the Judge 
confidently that “science”, 
“scientific and “the latest 
knowledge of human behavior” have 
demonstrated the invalidity and ir- 
relevance of the McNaghten rules. 


serious mental 
asserts 
facts” 


Science and Psychiatry . . . 
Psychology of American Law 
Now, we are accustomed in this 
country to accept and use science. 
We have the most highly developed 
technology the world has seen; in- 
deed, the genius of American cul- 
ture consists largely in a willingness, 
perhaps zealousness, to make the 
maximum use of science. Lawyers 
and the legal order reflect these na- 
tional traits. Patent lawyers and 
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many others draw daily upon phys- 
ics and chemistry. Blood analysis, 
the identification of fingerprints, bal- 
listics and countless other scientific 
facts are unhesitatingly relied upon 
by the courts. It is a very serious mat- 
ter, indeed, if in trials where life and 
liberty are at stake, lawyers and 
judges stupidly cling to unsound ar- 
chaic notions when scientific knowl- 
edge is available. 

What then, are this 
these “scientific facts” and that “lat- 
est knowledge of human behavior” 
to which Judge Sobeloff has access? 
His favorable comments on the opin- 
ions of certain psychiatrists and his 
hearty approval of the Durham de- 
cision,’ which relied upon these and 
other psychiatrists, reveal what he 
referred to when he used those im- 
pressive terms. Of what do the con- 
tributions of these psychiatrists con- 
sist, and how can they be correctly 
appraised? 


“science”, 


“Science” has definite meaning 
when applied to such fields as physics 
and chemistry. It designates certain 
descriptive propositions or laws 
(e.g., gases expand directly in pro- 
portion to increase in temperature 
and inversely as to increase in pres- 
sure) which (1) generalize beyond 
all the examined facts, (2) are veri- 
fied by definite evidence, (3) express 
a covariation of variables, e.g., as the 
gas expands, the temperature rises, 
and (4) are organized into a system 
so that scientists can manipulate 
them deductively. Psychiatry is cer- 
tainly not “science” in this rigorous 
sense. But, although the meaning of 
the word need not concern us fur- 
ther, it is important to know enough 
about the status of psychiatric know- 
ledge to assess pretentious claims 
and, at the same time, avoid the 
equal fallacy of dismissing all psy- 
chiatry as fiction. 

It may be hazarded that a defen- 
sible hierarchy of the various branch- 
es of knowledge on the basis of widely 
accepted criteria would probably lo- 
cate psychiatry far from rigorous sci- 
ence and much closer to the kind of 
knowledge found in art and history. 
Moreover, psychiatry is in a forma- 


tive, uncertain period of develop 


ment and almost every conceivabl 
theory finds support in respectable 
psychiatric circles. This is not de 
preciation of psychiatry by a lawyer 
For example, “The best psychiatry 
is still more of art than of science’ 
wrote a distinguished psychiatrist. 
“There are, in fact, many methods 
standpoints, views and convictions 
which are all at war with one an 
other’, states Jung.® “Psychopatho!l 
ogy is a speculative subject. 

There is much division of opinion 
among psychopathologists on basic 
principles.”!° A competent practi- 
tioner admits “the debatable charac- 
ter of while a 
forthright that 
“no critically minded person prac- 


theories”’,!! 
holds 


many 
investigator 


ticed in scientific research or in dis- 
ciplined speculation can accept psy- 
choanalysis. . . ."!* And a psycholo- 
gist, after a careful study, concludes: 
“So many and so flagrant have been 
the unscientific theorizing and prac- 
tices of psychoanalysts during the 
past 50 years that many critics of an- 
alysis have become quite disillu- 
sioned and have begun to see science 
and analysis as antithetical... . 
[O}rthodox analytic theory is itself 
so formulated that a premium is of- 
ten set on preconception and preju- 
dice, while objectivity and open- 
mindedness on the part of analytic 
interpreters is made most difficult to 
achieve and retain. .. . Analytic the- 
ory has frequently managed to get so 
far away from factual referents that 
analysts easily fall into the habit of 
evolving such clever, complex, and 
almost fiendishly astute hypotheses 
that they neglect entirely to look for 


5. “When [a psychiatrist] is forced to adopt 
the vocabulary of morality and ethics, he is 
speaking in what to him is a foreign language 

. .” Sobeloff, op. cit. supra note 1 at 877 
Cf. Hall, Generat PrincipLes oF CRIMINAL Law 
526-535 (1947), and Halli, Livinc Law or Dem- 
ocratic Society, Chapter 2 (1949). 

6. Sobeloff, op. cit. at 793 (italics added) 

7. Durham v. United States, 214 F. 2d 862 
(D.C. Cir. 1954). 

8. Sullivan, Psychiatry, 12 Encyc. Soc. Sa 
580 (1934). 

9. Jung, Mopern Man 1n Searcu oF a Sovl 
33 (1939). 

10. Coleman, Psychopathology, 90 J. Mxnt 
Scr. 152 (1944). 

11. Horney, New Ways m PsycHoanatysis § 
(1939). 

12. Murray, Psychology and the University, 
34 Arcn. Neuro. anp Psycutart. 803, 809 (1935) 
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)jective data with which to support 
Mh. oa 

Accordingly, even if lawyers were 

holly uninitiated into the psychol- 
gy of human beings, they could 
hardly be expected to accept all the 
findings of psychiatry, including the 
theories which flatly contradict ev- 
erything lawyers know or believe 
about human nature. It happens, 
however, that lawyers are highly 
trained professional persons whose 
function in society is precisely to 
deal with human problems. This 
profession, which has studied the 
conduct of human beings in very 
many situations and accumulated 
this knowledge in countless records, 
is now presumed to know so little 
about commonplace facts of human 
nature that it is asked to accept the 
opinions of certain psychiatrists as 
science, regardless of the conflicts 
among these experts and the obvious 
uncertainties in this 
field. 

It is hazardous to appraise the 
competence of one’s own profession; 
and in any case it is preferable to re- 
call the observation of one of our 
most eminent psychologists that, 
‘dealing as it does mainly with hu- 
man behavior, the law very likely has 
more to teach psychology than to 
learn from it’.'* Another distin- 
guished psychologist, after reviewing 
the principal schools of psychology, 
including psychiatry and his own 
position, raised the pertinent ques- 
tion, how are lawyers to choose 
among them? And he gave some very 
sound advice—the lawyer should not 
try to choose among the experts. He 
should “become his own competent 
critic on matters of psychological 
theory. There is no easy way. There 
ire no official guides to lead him 
through the shifting controversies 
and to pick out for him just those 
elements of psychological theory 


which he can adopt with safety 


a 


developing 


Che above criticism does not im- 
py that there is no valid knowledge 
in psychiatry. Nor does it imply 
tht anyone—lawyer, psychiatrist or 
la. man—can espouse any conceiva- 
ble psychological theory with as 








much warrant as any other person 
may claim for his view of psychology. 
There is valuable knowledge in psy- 
chiatry which, if carefully selected 
with reference to what is important 
in law and critically appraised, 
can be extremely helpful. For exam- 
ple, psychiatry has uncovered hid- 
den recesses in the personality and, 
even though therapy has lagged far 
behind diagnosis, psychiatry can re- 
veal much regarding motivation, dis- 
guised drives, the actual meaning of 
surface rationalizations and the emo- 
tional conflicts which have influ- 
enced the commission of 
harms. Psychiatry can also throw 
light on the origin and development 


serious 


of abnormal personality; and it can 
discover many facts which reveal to 
jurors that a person who seems to be 
normal, actually thinks, feels and 
acts very abnormally. This knowl- 
edge can be put to excellent use in 
the administration of the law and in 
the rehabilitation of offenders. 

On the other hand, there is the 
living psychology of the law, indi- 
cated above, which has endured 
through the ages, modified and deep- 
ened by the progress of psychology, 
but has retained basic insights re- 
garding the principal characteristics 
of normal and insane behavior. This 
psychology should be improved in 
the light of psychiatric and other 
advances, but no reason or evidence 
has been adduced to warrant its 
abandonment, at least as regards 
knowledge of ordinary mental func- 
tions which concern individual re- 
sponsibility. More specifically, in the 
light of existing knowledge and ex- 
perience, lawyers, judges and intelli- 
gent laymen cannot be expected to 
accept the notion that a rational 
person may be insane. Yet, as will 
shortly be shown, that is precisely 
the objective of the extremist criti- 
cism of the McNaghten rules. 


Responsibility .. . 
A Matter of Common Sense 


If one considers the meaning of the 
legal tests of rationality in relation 
to criminal responsibility it becomes 
clear that the assault on the Mc- 
Naghten rules implies much more 


In Defense of the McNaghten Rules 





News Bureau Indiana University 
Professor Jerome Hall is the author of 


“General Principles of Criminal Law” 
(1947) and other books on criminal law 
and jurisprudence. In 1954-1955, he 
made an around-the-world lecture tour, 
spending four months in the Far East 
and nine months as Fulbright Lecturer 
at the University of London Law School. 





than the presumption that lawyers 
are amateurs in the field of human 
psychology. Ultimately, it is an at- 
tack on experience and common 
sense. It assumes that even the most 
thoughtful layman’s experience with 
his fellow men and his sensitive in- 
sight into the functioning of his own 
personality in elementary acts for 
which persons are held responsible, 
are wholly fallacious. 

It is not easy to define “responsi- 
bility” in a few words, but its import 
and role in daily life are recognized 
by everyone except those who as- 
sume special, sometimes necessary, 
perspectives. We speak of a lawyer's 
responsibility to his clients, a father’s 
responsibility for the welfare and 
education of his children, the respon- 
sibility to perform one’s contracts 
and other promises, the responsi- 
bility of this generation to suc- 
ceeding ones as regards the conser- 

(Continued on page 984) 


13. Ellis, An Introduction to the Principles 
of Scientific Psychoanalysis, 41 Genetic Psyr- 
cHOL. Monocrapus 155, 157, 160, 195 (Murchi- 
son ed. 1950). 

14. Thorndike, 
(1943). 

15. Robinson, 
(1935). 
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A Current Survey: 


Lawyers in the National Economy 


by Robert M. Segal - of the Massachusetts Bar (Boston) 


® This article is a report prepared for the Survey of the Legal Profession. Since 
1949 the Survey has published in book, pamphlet or article form more than 150 
reports especially prepared by authorities in their respective fields. All published 
reports have been approved by the Survey Council’s Committee on Publications. 

The survey is drawing to its close. Its factual and statistical report on “Law 
Schools in the United States” has been completed and is ready for the printer. 

The final report, to be prepared by the Director of the Survey, is now being 


written. 





® The legal profession is one of the 
most important in the country. Its 
influence is felt in government, busi- 
ness affairs, international matters 
and in many other places. Indeed, 
payments for legal services are an 
appreciable part of the American 
economy. Not only do individuals 
require the services of an attorney 
from time to time, but all business 
enterprises (incorporated as well as 
unincorporated) are important fi- 
nancial clients because of the many 
federal, state and local laws and reg- 
ulations aimed specifically at them. 
Nevertheless, the statistics on the le- 
gal profession and its place in the 
national economy are too often neg- 
lected even by lawyers. 

As Reginald Heber Smith, Direc- 
tor of the Survey of the Legal Pro- 
fession, recently pointed out,! 

People pay fees to lawyers just as 
they do to doctors and dentists and 
such payments are part of their cost 
of living. The vitally important cost- 

of-living index prepared by the U.S 


Bureau of Labor Statistics includes 
medical costs but does not include 
legal costs—not by reason of any dis- 
crimination but simply for lack of 
reliable data. 

When the Twentieth Century Fund 
published America’s Needs and Re- 
sources it included two chapters full 
of data as to medical costs and as to 
plans of group insurance, Blue Cross, 
Health Insurance Plan, and so on. 
It contains not a line about legal 
costs for the simple reason, as the 
editors assure me, that they had noth- 
ing to go on. 

For five years, as Director of the 
Survey of the Legal Profession I have 
looked far and wide in all directions. 
Of course, some material must have 
eluded me but it must be well hidden. 
One experience I shall never forget. 
When I found there was a “Statistical 
Abstract of the United States” which 
is really an index to government pub- 
lications, I was sure I had found an 
open sesame. Turning in the index to 
“L” I looked under “Lawyer” and 
found nothing; under “Legal Profes- 
sion” and found nothing. Then the 
eye was irresistibly attracted a few 
lines down to find there was a report 
on “Lobsters, Propagation of"! 
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Some recent developments, how- 
ever, have occurred to bring to light 
important data on the legal profes- 
sion. Several articles for the Survey 
of the Legal Profession have given 
us some preliminary information 
relative to the economics of the le- 
gal profession.? The number of law- 
yers is being kept current by the 
Martindale-Hubbell series. Incomes 
of lawyers through 1948 have been 
compiled and published by the OF- 
fice of Business Economics of the 
U. S. Department of Commerce.® 
The AMERICAN Bar 
JourNAL has published three recent 


ASSOCIATION 


articles on the “Economics of the 
Legal Profession’”.* 

Some of the conclusions of these 
reports relative to the economics of 
the legal profession can be summatr- 
ized as. follows: 


A. General 


1. No general conclusions on 


1. See Foreword by Reginald Heber Smith 
to the articles by Segal and Fei, Economics of 
the Legal Profession—An Analysis by States 
39 A.B.A.J. 110 (February, 1953) and 39 
A.B A.J. 216 (March, 1953). The new edition 
(1955) of America’s Neeps anp Resources has 
1148 pages but contains not a single line re- 
lating to legal needs or expenses. The edition 
to which Director Smith referred, was pub- 
lished in 1947, consisted of 812 pages and in 
its index had one line, “Legal expenses, ex- 
penditures for’ and gave three references 

2. See footnote 1 above, and footnotes 1-5 
cited in above articles. 

3. Weinfeld, Income of Lawyers, 1929-1948, 
pages 1-7. 

4. See footnote 1 above, and Cantrall, Law- 
yers Can Take Lessons from Doctors, % 
A.B.A.J. 196 (March, 1952). 
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whether the total Bar is overcrowded 
or understaffed can be drawn from 
the economic data studied. 

2. During the past 100 years the 
increase in the total number of law- 
yers has greatly exceeded the rise in 
human population, but not the rise 
in business population as measured 
by such factors as number of corpor- 
ate, retail, wholesale, service and man- 
ufacturing firms and their sales. 

3. Although the incomes of law- 
yers have increased by 46 per cent 
from 1929 to 1949, the incomes of 
doctors have increased by 125 per 
cent in this period. 

4. The growth of lawyers by states 
differs markedly, and there are wide 
variations in the number and _in- 
comes of lawyers by states. 

5. In general, the demand for law- 
yers and their services, as well as law- 
yers’ incomes by states, are directly 
related to the economic activity in 
the state. 

6. Broad economic factors are 
more important in their relationship 
to the number and incomes of law- 
yers than the familiar ratios of law- 
yers to population or the per capita 
wealth figures of the various states. 

7. It can be generally concluded 
that those states with high compar- 
ative economic activity in numbers 
and amounts will have more legal ac- 
tivity as well as more money with 
which to support lawyers and to pay 
for legal services. Hence we know that 
the distribution of lawyers among 
the various states is largely governed 
by economic forces in the states. 

B. Number of Lawyers 

1. Although the state’s percentage 
of lawyers in the country is highly 
correlated with the population of the 
state as a percentage of the total pop- 
ulation in the country, other econom- 
ic factors in the state are equally or 
more important than population. 

2. The state’s percentage of law- 
yers is very highly correlated to the 
size of the state’s percentage of eco- 
nomic activities, as measured by the 
number of corporate, retail, wholesale, 
service and manufacturing firms and 
the sales of retail, wholesale and serv- 
ice establishments. 

C. Income 

1. The incomes of lawyers vary 
sharply by states and tend to be more 
unequally distributed than the _ in- 
comes of other professional groups. 

2. Incomes of lawyers in the Mid- 
dle East and Far West sections of the 
United States are uniformly and 
markedly higher than in other re- 
zions. 

3. The incomes of lawyers by states 
ire positively correlated with the eco- 
1omic factors of the state, especially 


with the “net corporate income per 
lawyer” in the state which simply 
means the income of corporations aft- 
er taxes divided by the number of 
lawyers in the state which gives us 
an important statistical factor called 
the “net corporate income per law- 
yer ° 
4. Other factors, apart from the 
economic forces, may have an impor- 
tant effect on the wide variations of 
lawyers’ incomes by states. Age of 
lawyers, years in practice, size of 
community and types of law office 
organization and clients definitely in- 
fluence the lawyers’ incomes. Other 
forces may include entrance require- 
ments, legal fees charged, number of 
law schools, type of law work handled, 
state laws, activities of state govern- 
ment and its agencies, training and 
scholastic attainment, competing le- 
gal agencies, and other political, so- 
cial and economic factors.5 
Many questions, however, remain 
unanswered today. How have the 
lawyers fared since 1948? How have 
their incomes changed? How do 
lawyers’ incomes in 1956 compare 
with the incomes of doctors and 
dentists? How much do business en- 
terprises and government spend on 
legal services? How do these expen- 
ditures compare with personal pay- 
ments to lawyers? What effects have 
broad economic factors had on the 
number and income of lawyers dur- 
ing the past seven years? 
Unfortunately sufficient new data 
are not yet available to deal accu- 
rately with the above problems. It 
is expected that the U.S. Depart- 
ment of Commerce will soon pub- 
lish a supplement to its August, 
1949, article on “Income of Lawyers, 
1929-1948’6. At that time it will be 
possible to answer some of the above 
important questions and to ascer- 
tain the changes in lawyers’ incomes 
over the past seven years and to 


5. Segal and Fei, op. cit., page 113. It will 
also be recalled that the income of lawyers 
was greater than dentists’ but smaller than 
doctors’. In 1948, the mean net income of all 
lawyers was $8315 (or 69 per cent above the 
1929 level) while the median net income was 
$6,336. These comparisons with doctors and 
dentists take on greater significance when we 
realize that the average net income of lawyers 
for the 1929-37 period was “about the same as, 
or larger than, that of physicians”, Friedman 
and Kusnetz, Income from Independent Pro- 
fessional Practice (Nat. Bureau of Economic 
Research), pages 101-3. 

6. Weinfeld, op. cit., pages 1-7. 

7. The definition of the “legal services in- 
dustry” used by the Survey is that of the 
Standard Industrial Classification Manual, and 
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compare recent incomes of lawyers 
with incomes of other professional 
men, especially doctors and dentists. 

Other questions also remain un- 
answered. Do lawyers contribute to 
the national income and if so, how 
much? How many people are em- 
ployed by lawyers and how much is 
paid out to them in total compensa- 
tion including salaries and wages? 
How much money is spent annually 
by individuals on legal services? 
How do personal expenditures on 
legal with pay- 
ments for other “products” or with 


services compare 
other services? 

It is now possible to give some 
answers to these questions. The Na- 
tional Income and Products Series 
of the U.S. Department of Com- 
merce now lists the legal services 
category as one of the seventy-nine 


‘ 


‘industry” categories making up the 
national income.” It also lists legal 
services as one of the 89 “products” 
in its personal consumption expen- 
diture series. The most recent data 
are the 1954 series, published in the 
July, 1955, issue of the Survey of 
Current Business, and they reveal 
some interesting statistical data on 
our legal profession. 


Legal Services . . . 
Relation to National Income 


In 1954 the national income pro- 
duced by all industries totalled near- 


ly three. hundred billion dollars.§ 


About 1.6 billion dollars or one half 
of one per cent of the total national 
income directly originated in the le- 
gal services industry in that year. 
Medical and other health services 
accounted for 6.1 billion dollars or 
2 per cent of the national income 
while engineering and other profes- 


reads as follows: “This group includes estab- 
lishments engaged in offering legal advice or 
legal services on a contract or fee basis, the 
head or heads of which are members of the 
bar.” This, of course, excluded house counsel, 
government counsel and other lawyers, who 
are devoting their full time to a union, cor- 
poration or in government service which pays 
them a salary. These salaries are counted as 
part of the national income originating in 
manufacturing or government. 

8. “National income by industry is defined 
as the sum of factor costs incurred by the in- 
dustry in production, or the net value added 
to production by the industry (measured at 
factor costs).”” See footnote 1 to Table 13 of 
the 1954 National Income supplement to the 
Survey or Current Business. 
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sional services contributed 1.3 bil- 
lion dollars, insurance carriers pro- 
duced 2.9 billion dollars of our 
national income, and 3.4 billion dol- 
lars originated in the personal serv- 
ices industry. 

The legal profession is also an 
important source of employment 
and wages. In 1954, the total com- 
pensation (including social insur- 
ance and other labor income) of 
non-legal employees in the legal 
services field totalled 392 million 
dollars; of this amount, 383 million 
dollars represented total wages and 
salaries for non-legal employees in 
the industry. The “legal service in- 
dustry” had a total of 134,000 full- 
time employees, and a total of 149,- 
000 when part-time employees are 
counted along with full-time em- 
ployees. The average annual earn- 
ings per full-time employee in the 
“legal services field” was $2,858.° In 
1954, there were 244,000 persons en- 
gaged in the “legal services indus- 
try”, representing an increase of 
5,000 over 1953 and an increase of 
11,000 persons over 1952; these peo- 
ple included all “active proprietors” 
(including partners) and full-time 
employees including stenographers, 
secretaries, bookkeepers, account- 
ants and others employed in a law 
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office, but excluding lawyers and 
their employees employed directly 
by a manufacturing company or 
government agency. 

It is generally known that lawyers 
depend greatly upon individuals for 
their receipts. For instance, seven 
out of every ten non-salaried lawyers, 
or independent practitioners, de- 
pended upon individuals rather 
than businesses for the major por- 
tion of their gross receipts in 1947. 
Consequently the sum expended by 
the American public on legal services 
is one good index of legal prosperity 
and a good basis of comparison with 
other fields.1° 

In 1954, American individuals 
spent slightly more than one billion 
dollars ($1,021,000,000) for legal 
services, representing an increase of 
17 million dollars over 1953 and an 
increase of 59 million dollars over 
1952.11 These amounted to increases 
of 4.3 per cent and 6.1 per cent over 
1952 respectively. At the same time, 
Americans were increasing their to- 
tal personal consumption expendi- 
tures by 5.6 per cent and 8.3 per cent 
in 1953 and 1954 as compared with 
1952. Consequently while there 
was an increase in the amounts 
spent for legal services from 1952 to 
1954, these increases did not keep 
pace with the increases in total per- 
sonal consumption expenditures. 

These figures become more mean- 
ingful when we compare them with 
personal expenditures in other 
fields. In 1954, the American public 
laid out a total of 236,532 million 
dollars for personal consumption 
expenditures; of this amount 1,021 


9. This figure represents the earnings of 
non-professional employees, such as secretar- 
ies, stenographers, bookkeepers, accountants 
and others who form part of a law office, 
rather than earnings of lawyers who are em- 
ployed in legal firms. 

10. It should be recalled that in 1947, ap- 
proximately 70 per cent of the non-salaried 
lawyers received more than 50 per cent of 
their total gross income from rendering per- 
sonal legal services to individuals. In that 
year, non-salaried and part-salaried lawyers 
together received 47.9 per cent of their total 
gross income (exclusive of salaries received 
by part-salaried lawyers) for services to busi- 
ness, while the remainder, or 52.1 per cent, 
of their total gross was for legal services ren- 
dered to individuals. Although only slightly 
more than one half of the gross receipts of 
lawyers were from individuals, seven out of 
every ten non-salaried lawyers depended on 
individuals rather than businesses for the ma- 
jor portion of their gross receipts. Only a 


million dollars or less than 4 of 
per cent was spent for legal services. 
The American public spent 11,379 
million dollars in 1954 on all pe 
sonal business including (1) bre 
kerage charges and interest, and 
investment counseling; (2) bank 
service charges, and trust services; 
(3) services furnished without pay 
ment by financial intermediaries; 
(4) expenses of handling life insur- 
ance; (5) interest on personal debt; 
and (6) legal services. Of this 11,379 
million dollars spent on all personal 
business, legal services accounted for 
1,021 million dollars or 9 per cent. 
In the field of personal business, 
legal services with 1,021 million dol- 
lars ranked fourth among the seven 
categories listed. Interest on person- 
al debt accounted for 2,993 million 
dollars or nearly three times the 
amount spent for legal services. 
Services furnished without payment 
by financial intermediaries, except 
insurance companies, accounted for 
2,934 million dollars as compared 
with the 1,021 million dollars spent 
on legal services. Expenses of han- 
dling life insurance amounted to 
2,572 million dollars or nearly two 
and one-half times the amount 
spent for legal services. In the same 
year, brokerage charges and _ inter- 
est and investment counseling ac- 
counted for slightly more than one 
half the amount spent on legal serv- 
ices while bank service charges, trust 
services and safe-deposit box rentals 
took in almost half the amount 
spent on legal services. All other 
personal business accounted for 
three-quarters the amount spent for 


negligible proportion (0.9 per cent) of the 
non-salaried lawyers performed no personal 
services in 1947 whereas one out of every 
eight indicated that his entire work consisted 
of rendering personal legal services. At the 
same time lawyers who concentrate on per- 
sonal services earn considerably less than 
their colleagues who receive most of their in- 
come from services to business. Lawyers who 
derived less than one half of their receipts 
from individuals in 1947 had a mean income 
($11,737) twice as large as those whose major 
income was from individuals ($5,650). Wein- 
field, op. cit., pages 2-3. 

1l. These data for expenditures merely rep- 
resent expenditures by persons and exclude 
expenditures by business enterprises and gov- 
ernment. Thus only expenditures by individ- 
uals for personal legal services are included 
in the legal service item just as expendi- 
tures by individuals for personal medical and 
health services are included in the data on 
doctors, dentists and other fields. 
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TABLE | 


Comparison of Personal Consumption Expenditures, 1952-54 





(millions of dollars) 


Physicians* 
Legal Services 
Dentists* 


1952 1953 1954 
2676 “2815 2913 
962 1004 1021 
906 943 975 


*Exclusive of medical care and hospitalization and drug preparations and 


sundries. 





TABLE 2 


Comparison of Increases in Personal Income 


Expenditures on Professions, 








1952-4 

1952 Increase in Increase in Increase in 
1953 over 1954 over 1954 over 

(millions of . dollars) 1952 1953 1952 
Amount °% Amount °;, Amount yA 
Physicians 2676 139 5.2 98 3.7 237 8.9 
Legal Services 962 42 4.3 17 1.8 59 6.1 
Dentists 906 37 4.1 $2 3.5 69 7.6 





legal services by the American peo- 
ple in 1954. 

In 1954, the American people 
spent more than five times as much 
money for tobacco products as they 
did for legal services. By the same 
token, Americans paid out nearly 50 
per cent more money for magazines, 
and sheet music than 
they did for legal services. Not to be 


. 


outdone, 25 


newspapers 


per cent more dollars 
were turned over for beauty or for 
motion picture theatres than for le- 
gal work. In fact, the pari-mutuel 
gambling net receipts amounted to 
two fifths of the total personal ex- 
penditures for legal services. In 
1954, consumer expenditures for al 
coholic beverages were more than 
8 times the amount spent for legal 
services. More than 500 million dol- 
lars were spent on jewelry and watch- 
es or on drug preparations or sun- 
dries as compared with legal services. 
More money was spent for any of the 
‘ollowing individual categories than 
legal services: foreign travel by 
\.S. residents; toilet articles and 

eparations; non-durable toys and 

ort supplies; or 

ectator 


admissions to 

amusements. 

Compared with other professions, 
legal service field also fared 


orly. In 1954, Americans paid out 
irly three times as much money 


for doctors as compared with ex- 
penditures for legal services. In ad- 
dition, Americans spent 1,096 mil- 
lion medical care and 
1,631 million 
dollars for drug preparations and 
sundries while expending 1,021 mil- 
lion dollars for legal services. Den- 
tists received 975 million dollars or 
46 million dollars less than the 
amounts paid for legal services in 


dollars for 


hospitalization and 


1954 by individuals. 

The amounts being expended for 
physicians are not only greater ab- 
solutely than for lawyers but they 
are also growing faster than the 
amounts spent for legal services by 
Although the total 
amounts spent for dentists still are 
slightly below the total expenditures 
for legal services, the increases in 
the past few years are greater for 
dentists than for lawyers, and if the 


individuals. 


present trend continues, the amount 
spent for dental services will soon 
surpass the total amount spent for 
legal services. 

Table 1 above shows the compari- 
son of personal consumption expen- 
ditures for the three professions for 
the period 1952-4. 

Table 2 above shows the changes 
in the 1952-4 period in personal ex- 
penditures for the three profes- 
sional services; it shows that the 
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physicians and dentists are making 
greater absolute and relative in- 
creases compared to the legal profes- 
sion. 

These recent figures released by 
the Government give us some little 
insight into the economics of the 
legal profession. They show that 
about 1.6 billion dollars, or on® half 
of one per cent, of the total national 
income originated in the legal serv- 
ices industry in 1954. They show 
that “legal services” as an industry 
134,000 non-legal full- 
time persons whose average annual 
earnings are $2,858. They also show 
that the American people have been 
increasing their personal consump- 
tion expenditures for legal services 
so that they totalled slightly more 
than one billion dollars in 1954, but 
the rate of increase is less than the 
rate of increase in total personal 
consumption expenditures. Further- 
more, American individuals spend 
nearly three times more for physi- 


employed 


cians than for legal services, and 
nearly as much for dentists as for 
legal services. In addition the rate of 
increase from 1952 to 1954 for per- 
sonal consumption expenditures for 
physicians and dentists was greater 
than the rate of increase for legal 
services. Furthermore, Americans 
spend far greater sums on such per- 
sonal categories as beauty, tobacco 
products, alcoholic beverages, mov- 
ies, toilet articles and preparations, 
drug preparations and sundries than 
for legal services. 

Although as lawyers we often con- 
sider ourselves indispensable, these 
Statistics merely prove that the 
American public spends more of its 
dollars in many other ways than by 
paying lawyers. At the same time 
they open the way for further 
needed studies on the economics of 
our legal profession (including the 
amounts spent by business for law- 
yers) , for as the Director of the Sur- 
vey of the Legal Profession has 
stated, 


The brutal fact is that the lawyers 
of the United States have been as 
indifferent to their own interests as 
they have been jealous of, and faith- 
ful to, the interests of their clients. 
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The Case of the Bermuda Shorts: 


An Examination of the Problems of a Trial J udge 


by Leslie Parry - of the Arizona Bar (Phoenix) 


® The law may be the true embodiment of everything that’s excellent, as W. S. 


Gilbert’s Lord Chancellor declared, but many laymen unfortunately are more apt 


to agree with Mr. Bumble that the law is a ass, especially if, like Mr. Parry’s young 
rancher friend, they have themselves been party to a lawsuit and to some of the 


law’s delay. Mr. Parry writes in an amusing manner, but what he has to say shows 


a keen appreciation of why so many laymen look with disfavor on our profession, 
as well as an understanding of the problems of the judge which the laymen do 


not understand. 





® That young fellow who stopped in 
for a short session of chitchat the 
other day is still having law troubles 
with his first wife. After all the time 
said troubles have consumed already, 
he is getting a bit fed up with the 
law's delay. Why, he wants to know, 
does it take so darn long to dispose 
of a lawsuit? 

He is a rancher. There was dried 
mud on his cowboy boots. His Levis 
were well worn. Short and stocky, 
sturdy and strong, built like the w.k. 
brick house, he is more physical than 
intellectual, but he isn’t stupid by 
any méans, not by a long shot. While 
he was at it, he took a crack at the 
way the law is managed. He wants 
justice to be simple and inexpensive, 
he wants the judges to be free from 
political influence, and he wants 
decisions to be quick and certain. 

It isn’t likely that he realized he 
was stating a very ancient complaint 
about the law’s delay, the delay that 
Dickens railed at, that Shakespeare 
had Hamlet fretting about, that 
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Rabelais satirized before that, half a 
thousand years ago. 

He probably doesn’t know, either, 
that others have noted bad manage- 
ment and have tried to do something 
about it by way of reorganization of 
the courts, reforms and other chang- 
es in court rules and _ procedures, 
jarring judges into doing something 
for their living, and such like. 

Springing from the soil of middle 
Arizona, his complaints were not 
nurtured by the heat of the sun. He 
thinks the thoughts of a goodly num- 
ber of other people who have be- 
come tangled up with the law, and 
some who hope they never will. For 
his are the convictions of the public 
generally that Harry D. Nims men- 
tioned in his article in the October, 
1955, issue of the JouRNAL, and that 
Richard W. Slocum, President of the 
Newspaper Publishers’ 
Association, spoke about at the 
American Bar Association Annual 
Meeting in Philadelphia in August, 
1955. 


American 





Mr. Nims’ observation was: 

The average man believes that jus- 
tice delayed is justice denied. He be- 
lieves that only wise and impartial 
men, wholly free from political in- 
fluences, connections and obligations, 
should judge his cases. He believes he 
is entitled to courts in which his cases 
can be decided reasonably quickly by 
simple methods at a minimum of ex 
pense. 

Mr. Slocum remarked that the 
public do not understand the long 
and seemingly unnecessary delays in 
the administration of justice, that 
the public criticize the length of 
time it takes to bring cases to trial, 
are caustic about the repeated post- 
ponement of cases, are troubled by 
the close association of some judges 
with politics, and have other baffle- 
ments and misgivings. 

The young rancher has his own 
idea of what’s the matter. He blames 
the whole sad situation on the judg- 
es. They seem to be in control, giv- 
ing the orders. Why don’t they just 
go ahead and decide cases and quit 
fooling around? After all, the judge 
knows the law and what to do with 
it. If he doesn’t, what's he doing sit- 
ting there? With the medieval tech- 
nique of summarily disposing of the 
messenger bringing bad news, lie 
blames the judge because the judge 


_is closest to him, presiding in plain 


sight, granting postponements and 
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aking his time to make his decisions. 


Judicial Process . . . 
The Layman’s Concept 


Cross examination revealed that his 
idea of the judicial process is some- 
what sketchy. His idea of a court is 
that it is something separate and 
apart from the human race, like the 
Crown of Great Britain, a concept 
artificial, existing 
only by a sort of agreed sanction. 
The system of courts—a thought in 
the back of his head—is, or ought to 
be, a fool-proof system of applying 
inexorable law to human relations, 
a kind of push-button affair into 
which the judge of the court puts a 
law question at one end of a me- 
chanical calculator and draws out 
an unquestionable solution at the 
other. His idea in this respect is pre- 
cisely what Mr. Nims stated in his 
article, supra, at page 910. The judge 
ought, therefore, to make a quick 
decision, as quick as the decision of 
an umpire in the World's Series. 
And as certain. 

Sir Isaac Newton may be at least 
partly responsible for this notion. 
He was not the first to have an ink- 
ling of gravitation, but when the 
apple hit him on the noggin, he was 
the first to reduce gravitation to a 
mathematical formula along with 
his laws of motion. 

When he did so, his achievement 
was instantly hailed by philosophers 
everywhere with unabashed shouts 
of unalloyed joy. Here at long last 
was a major premise to resolve, with 
the syllogistic thinking of that day, 
all their doubts and puzzlements 
about everything. It enabled them 
to think of the universe, the world 
and everything and everybody in it 
as a vast machine governed by inex- 
orable laws. They applied the mech- 
anism theory to all manner of hu- 
man relations, ethics, 
education, law. 

Which isn’t surprising, really. Ever 
ce man began to think, he has 
vught in terms of the physical. The 
physical is always with him, and he 
hinks in terms of cause and effect, 
as 'f the force of the cause does some- 
thing to the effect inevitably. If you 


intangible and 


economics, 


"4 


— 


- 


can just get the right force going, 
you will be sure to get the effect you 
want. Even the savage in the South 
Seas or in darkest Africa is ever con- 
scious of the physical forces that 
surround him. His idea of force, an 
idea of the highest generality, he 
syllogizes into his daily life, into his 
relations with his fellows. (Look into 
your anthropology, brother or sister, 
as the case may be.) 

So do we all. We are constantly 
conscious of the physical forces 
around us that we ourselves must 
exert, the force necessary to lift a 
cup of coffee, for instance, the force 
required to pound this typewriter. 
We think in these terms. 

Our very vocabulary is borrowed 
from the physical, the word “con- 
tract”, for example; its derivation 
smacks of force and motion. With 
words guiding and limiting our 
thoughts, even the most intelligent 
think in terms of the physical, in- 
cluding sophisticated newspapermen 
who comment on the law’s delay and 
the work of the courts. 

If he were not so extrovertish, if 
he were a little more reflective and 
analytical, my young rancher friend 
might be able to divorce his mecha- 
nistic thoughts from his ideas re hu- 
man relations. All about him is evi- 
dence that it’s people who make and 
apply the law. Out in the unpeopled 
stretches of the vast desert country 
that surrounds him, there is no law. 
Only where people come in contact 
with people can he find any such 
thing. It’s these people—partisan, 
unpredictable, sometimes illogical 
and unreasonable, not to say ornery 
as a bucking bronco, interested only 
in their own side of a case and in 
their own rationalization of their 
self-interest—that the judge has to 
deal with. Cognizant of people as he 
is, the young chap should be able to 
realize that the judge has no elec- 
tronic brain to deal with them. 

Once he weaves people into his 
idea of law—people including him- 
self—he might discover where the 
law comes from—its history, the rea- 
son for it, and that the court should 
take time to look into that if he 
doesn’t know it already. He would 
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find out that every law has its hu- 
man history from the Magna Charta 
down to the latest decision of the Su- 
preme Court; that behind nearly 
every law, whether the people in the 
legislature pass it or whether the 
people on the courts declare it, is a 
story of some sort of conflict of peo- 
ple’s ideas and interests, maybe of 
customs or moral sentiments, of no- 
tions of right and wrong, of con- 
science, and even of religious beliefs. 

From such a story there arose out 
in the West in the early days in his 
own home town, a law that sprang 
from the conflict of civilization and 
savagery, of differing customs and 
ideas and morals. It would illustrate 
to him fairly well how a law comes 
about, how it springs from some sort 
of human conflict, and how a judge 
has to cope with it, taking some time 
to do that. 

It was a combination of town or- 
dinances requiring every male of the 
human species to wear a pair of 
pants. 


A Legal Cover-up . . . 
The Case of the Bare Legs 


It was a small Western town back 
in the '70’s and '80’s. It was sur- 
rounded by Indians. The Indians 
used to come into town and casu- 
ally, unconcernedly and unselfcon- 
sciously wander around among the 
townspeople wearing nothing—well, 
practically nothing. - 

The forces of law, order, right- 
eousness, morality and Victorian 
regarded this simplicity 
with some distaste and displeasure. 
Such a show of legs violated the 
sense of propriety extant in that day, 
especially of the ladies who would 
not say the word, but spoke only of 
their “lower limbs” if they men- 
tioned them at all, and then only 
with bated breath. It wasn’t fittin’ 
that they should have to behold a 
man’s bare legs, least of all an In- 
dian’s. 

Besides: 


modesty 


You can live without lit’rachur, 
You can live without art, 

You can live without conscience, 
You can live without heart, 

You can live without relatives, 
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Without uncles or aunts, 
But civilized man cannot live without 
pants; 
and these aborigines ought to get 
civilized, by gar. 

Accordingly, the Town Council, 
imposing its will on another group 
of its fellow men, which is frequently 
done by means of law, ordained a 
combination of ordinances which 
decreed that the men, when appear- 
ing on the streets, must wear pants. 

Thus there came into being a 
LAW! A law that resolved the con- 
flict between two opposite sartorial 
customs and salved some moral 
feelings. The young rancher may 
have heard of those famous or- 
dinances close to home, but it’s dol- 
lars to doughnuts that he didn’t let 
the origin interfere very much with 
his idea that the law is something 
that comes from on high like the 
weather. 

The Indians further demonstrated 
the human nature of the law. Be- 
ing nothing if not practical—be- 
sides it was jail if they didn’t 
comply—they bought a few pairs of 
Levis and cached them in _ the 


bushes outside the town, put them 
on when approaching the town, 
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and when leaving cached them in 
the bushes again for use of the next 
contingent of savages to visit civili- 
zation. In such human manner is 
the law frequently satisfied. The In- 
dian, however, did not require the 
white man to take off his pants on 
the had the 
power or the wish to impose his 
notions on others. The Indian minds 
his own business and expects others 
to do the same. 


Every layman has the basis lor 


reservation. He not 


understanding. There is a little ol 
the lawyer in everybody. Witness the 
thumping success of the Perry Ma- 
son stories by Erle Stanley Gardner, 
a lawyer himself, by the way. And 
who among laymen is with soul so 
dead that he would not dream of 
the glory of splurging and splutter- 
ing, ranting and raving before a 
jury to win a desperate case, a 
dream that draws so many young 
men into the profession? 

Even though not a participant in 
fancy, he is most likely a spectator, 
watching a trial as if it were a 
sports event. If it were not so, news- 
papers would not print detailed 
stories of the current murder trial 
with pictures of all the gory details. 
Nor would they bother to print oth- 
er legal news such as who gets the 
liquor license or can the school 
board float a bond issue and have it 
all legal. Take your local news- 
paper, check with a red pencil each 
story having a legal aspect, and the 
sheet will look like an attack of the 
hives. 

Some of these laymen may even 
have read a book with a legal as- 
pect. The Perry Mason stories or 
The Bellamy Murder Trial, for in- 
stance; or lawyer-author Arthur 
Train’s Tutt and Mr. Tutt stories. 
Perhaps they may have extended 
themselves so far as to read Well- 
man’s The Art of Cross Examina- 
tion which had a mighty good sale 
in its day, or Courtroom by Quentin 
Reynolds. What about The Conduct 
of a Law Suit by Reed, Harris’ Hints 
on Advocacy? Not to mention ra- 
dio and television. All of them very 
fetching with plenty of drama and 


human interest, which is’ what 
makes the law buzz in the brains o! 
so many people. 
this 


wouldn’t be difficult for a layman to 


Having background, ii 
trace the history of the law of con 
that grew up 
seemed only right that one should 


tracts because it 
keep his promises and perform his 
agreements. If he borrowed a hun 
dred dollars and agreed to pay it 
back, it was only right that he 
should do so and only right that 
the power of the majority should 
compel him to if he refused, or 
failed or neglected to do so. 

Or the law of torts—Dean Wig- 
more thought the word should be 
rights instead of wrongs—that grew 
up because people wanted to be safe 
and secure in their persons and pos- 
sessions. If one gave another a black 
otherwise 
without provocation and_ justifica- 
tion, it was only right that he make 
it right. The law or the courts could 


eye or messed him up 


not restore an eye to its normal con- 
dition or cure any other hurts, but 
could do the next best thing, compel 
the wrongdoer to compensate with 
damages in money. 

Not hard for even the most un- 
lettered to understand—cotton pick- 
er or big busy businessman, even 
though both of them are allergic to 
reading books. 

Now suppose, as the law professor 
always used to say, stating a “sup- 
posititious” case—now suppose that 
the court is called upon to construe, 
interpret, and apply that old pants 
law. There would be an object les- 
son for. the rancher. 


What Is a Trouser? .. . 
A Modern Shorts Story 


After the pants law had been duly 
and truly ordained by the august 
Town Council, things went along 
uneventfully for many years. But 
times change, and so do customs 
and ideas and notions of morality 
and modesty—also men’s fashions. 
Ideas of conduct and dress changed 
considerably with the flight of the 
years. The upheavals of two wars 

(Continued on page 982) 
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A New Order of the Ages: 


Free Speech and Internal Security 


by William C. Mathes - Judge of the U.S. District Court for the Southern District of California 


® The first line of the title of this article is taken from the motto on the reverse 
of the Great Seal of the United States: “Novus ordo seclorum”, adapted from 
Vergil’s Eclogues iv-5, to refer to the beginning of a new American era. As Judge 
Mathes points out, we have come a long distance from the founding of the Amer- 
ican republic, but, as the founders themselves foresaw, the work of building the 
“new order of the ages” continues in our generation. The article is adapted from 
an address delivered before the State Bar of Texas. 





® It is now a century and more since 
that brilliant young French lawyer 
Alexis de Tocqueville came to study 
our system of government. The ob- 
servations he later made in his book, 
Democracy in America, are still, I 
think, “must” reading for every 
American lawyer and law student. 

De Tocqueville tells us that “The 
profession of the law is the only 
aristocracy that can exist in a de- 
mocracy without doing violence to 
its nature.” And he goes on to point 
out why under our system lawyers 
necessarily play a leading role and 
to explain how it is that the legal 
counselor, by guarding against the 
excesses of popular government, 
protects the American people in the 
exercise of the freedom they have 
reserved for themselves. 

Respect for de Tocqueville's 
views is heightened when we recall 
the rather amazing prediction he 
made in closing the first volume of 
his work with these words: 


There are at the present time two 
eat nations in the world, which 


started from different points, but 
seem to tend towards the same end. 
I allude to the Russians and the 
Americans. .. . 

All other nations seem to have 
nearly reached their natural limits, 
and they have only to maintain their 
power; but these are still in the act of 
growth . . . these alone are proceed- 
ing with ease and celerity along a 
path to which no limit can be per- 
ceived. The American struggles 
against the obstacles which nature op- 
poses to him; the adversaries of the 
Russian are men. The former com- 
bats the wilderness and savage life; 
the latter, civilization with all its 
arms. The conquests of the American 
are therefore gained by the plough- 
share; those of the Russian by the 
sword. The Anglo-American relies up- 
on personal interest to accomplish his 
ends, and gives free scope to the un- 
guided strength and common sense of 
the people; the Russian centres all 
the authority of society in a single 
arm. The principal instrument of the 
former is freedom; of the latter, servi- 
tude. Their starting-point is different, 
and their courses are not the same; 
yet each of them seems marked out 
by the will of Heaven to sway the 
destinies of half the globe. 








talk, and we 


1835 when that 


prophecy was written—twelve years 


The year was 


before Marx and Engels wrote their 
famous pamphlet, the Communist 
Manifesto. 

Today we are witnessing the ful- 
fillment of de Tocqueville’s prophe- 
cy, but the Russian servitude against 
which we wage contest is not the 
brand de Tocqueville knew. The 


Communist technique of divide and 


conquer, confuse and destroy, threat- 
ens us both externally and internally. 
What the Russians can do to our 


external security appears to be well 


under control. The American people 
understand the Communist double- 
have been familiar 


with the Communist brand of peace- 
ful co-existence ever since our moth- 
ers first read to us the exciting story 
of how the wolf unsuccessfully pro- 
posed “peaceful co-existence” to Lit- 
tle Red Riding Hood, after having 
actually sold the idea to Little Red 


Riding Hood’s grandmother. 
We do not yet know what the 


Communists in this country can di- 
rectly do to endanger our internal 
security. Looking backward, it is a 
curious fact that when they were 
strong in numbers among us dur- 
ing the depression of the early '30s, 
when they were strongest in popular 
support, when in 1934 they called a 
general strike in San Francisco on 
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Moscow as a 


direct orders from 
pilot-plant experiment for Ameri- 
can revolution, we were too busy 
worrying about our next meal to 
notice them. 

Today the comparatively small 
number of Communists remaining 
in this may, I think, be 
classified into two groups: first and 
most vocal and probably most nu- 
merous are the insanely impatient 
sincere, 


country 


socialists—that group of 
starry-eyed believers in the prom- 
ised Utopia of socialism who are so 
convinced that their system means 
our salvation that they are willing 
to impose it upon us by force and 
The second 


group is probably much smaller and 


violence if necessary. 
is certainly quieter. It is composed 
of the cynical, cold-blooded and cal- 
culating agents of Russian world 
conquest, usually Moscow-trained. 

Although both groups accept rig- 
id party discipline regardless of per- 
sonal consequences, those of the 
first group are but the puppets of 
the latter. 

While both 
groups and effec- 
tive. Together they constitute the 
trom 


small in numbers, 


are well-trained 
Communist within. 
And may 
rectly affect the democratic institu- 


menace 


how this menace indi- 
tions in our form of government is, 
I think, one of the great problems 


of the day. 


Communist Dialectics . . . 

A Test of Our Principles 

This is so, in brief, because the Com- 
munist technique of exaggeration of 
limits—their 
dialectics—pro- 


words to their literal 
“stock-in-trade” of 
vides a real test of the principles 
embodied in our Constitution. 

For example, the First Amend- 
ment to our Constitution provides 
that: 

Congress shall make no law respect- 
ing an establishment of religion, or 
prohibiting the free exercise thereof; 
or abridging the freedom of speech, 
or of the press; or the right of the 
people peaceably to assemble, and to 
petition the Government for a re- 
dress of grievances. 


But the unqualified declaration 
in the First Amendment has never 
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been literally enforced. Manifestly, 
“freedom of speech” does not con- 
note the right of a person to say 
whatever he pleases, wherever he 
pleases, whenever he pleases. 

As Mr. Justice Holmes 
pointed out: “The most stringent 
protection of free speech would not 
protect a man in falsely shouting 
fire in a theatre and causing a 


once 


panic.” 

Nor does “freedom of the press” 
license the publication of indecent 
and obscene works, or the defama- 
tion of persons. 

Those of our profession under- 
stand of course that rules of law 
expressed in the most absolute terms 
are always subject to all exceptions 
which are dictated by reason. Under 
our common-law system of justice 
the ultimate standard in the appli- 
cation of every rule is one of rea- 
sonableness. Funk v. United States, 
290 U.S. 371, 383-385 (1933); 
Pound, THE SpiRiIT OF THE COMMON 
Law, 182-183 (1921). 

So we know that the right to 
speak and the right to print, like all 
legal rights under our system, are 
accompanied by correlative legal 
duties to exercise those rights rea- 
sonably under the circumstances, 
and hence are subject to reasonable 
abridgements or restraints. 

But we so prize freedom of ex- 
pression—indeed deem it so essential 
to the maintenance of “a govern- 
ment of laws and not of men”, 
Abrams v. United States, 250° U.S. 
616, 630 (1930)—that the bounds of 
restraint upon press 
which will be tolerated as reason- 
able are narrow in the extreme. 

On the one hand, we know full 
well that any freedom unrestrained 
is soon corrupted into license and 
that license beckons tyranny. On the 
other hand, history emphatically 
admonishes that when often 
touched by the repressing hand of 
censorship, freedom of expression— 
like a delicate flower—wilts and de- 


speech and 


too 


cays. 

Foremost, then, among the re- 
sponsibilities of the legal profession 
is that of maintaining a system of 
justice whereby freedom of expres- 









sion will be restrained to the extent 
—and only to the extent—found im 
peratively necessary to prevent vio 
lence to the democratic process it 
self. 

These problems were with us long 
before the Communist threat ap- 
peared. They will be with us, I hope, 
long after that threat has vanished 
They were ours in the beginning 
days of the republic; and they have 
since been multiplied many fold by 
the American genius for multiply- 
ing almost all things. 

Our vast system for the mass pro- 
duction of everything from automo- 
biles to ball point pens is one mani- 
festation of this genius. But along 
with mass production of things that 
serve the comforts and pleasures of 
the body came multiplication of 
transportation and communication 
—our means of expression. 

Automatic printing presses of to- 
day have multiplied thousands of 
times the hand gazette of Colonial 
days. Amplifiers of the human voice 
—the 
plied hundreds of times the power 
of one individual to send the ex- 
pressions of his thoughts to the ears 
of others. 

Add those other products of the 


loud speakers—have multi- 


ingenuity of free men—the tele- 
graph, telephone, wireless, radio, 
television—not to mention the ad- 


vances that are daily brought to the 
field of electronics in this age of 
atomic power. 

Our means of transportation and 
communication are truly a_thou- 
sand-fold greater than in the begin- 
ning days of our system of govern- 
ment. Most of us view these great 
the 
men can exchange their ideas as a 


advances in methods whereby 
blessing—a blessing that will help us 
know each other better thus 
serve to strengthen the ties that bind 
us together. 


and 


Telephone Tapping .. . 

An Invasion of Privacy 

But there are those, some in high 
places I regret to say, who view 
these new methods of communica- 
tion with fear. Because the Commu- 
nist spy or other criminal can send 
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is voice by telephone at lightning 
eed, they would invade privacy by 
ipping telephone lines. For like 
easons they would invade the pri- 
vacy of homes and offices with hid- 
len devices to eavesdrop on con- 
ersations. 

Of course, as always, the proposal 
is to exempt your phone and mine, 
and your home and office and mine. 
But we are not deceived into be- 
lieving that the exemption would 
last. We do not forget—as they seem 
to forget—the eternal truth that the 
rights of good men are secure only 
so long as the rights of bad men are 
also protected. 

We know too that the relative po- 
sitions of the law-enforcement officer 
and the law breaker are about the 
same now as in Colonial days. Then 
and now—as in all times—both use 
facilities for communication 
and transportation as are available. 
Then and now—as in all times—it 
would be easier for the law enforce- 
ment officer to search a home or an 
ofice when and as his own judgment 
dictates, rather than go through the 
troublesome formality of procuring 
a warrant. 

While the peace officer of our day 
speeds to the magistrate by automo- 
bile at a mile a minute, with red 
light ablaze and siren ablare, the 
accused may escape or the evidence 
disappear. The constable of Coloni- 
al days ran the very same risk when 
he galloped his faithful steed on like 
mission. 


such 


Now I don’t suggest that we do 
not have some real problems today 
with Communists and other crimi- 
nal elements as well. But I do sug- 
gest that, relatively speaking, there 
were just as many spies and crimi- 
nals around during the beginning 
days of our republic. Yet the safe- 
guards of freedom were maintained. 

In the courts today, and in other 
tribunals as well, we find that the 
blessings of radio and television add 
urther challenge to the never-end- 
ing task of the legal profession to 
| appropriate ways to restrain the 
dangers, and still not stifle freedom 
of speech or press. 

inless subjected to intelligent re- 


straint, these two new media, vocal 
and visual, will present increasing 
obstacles to fair trial—higher hur- 
dles along the pathway to our de- 
mocratic ideal of “Equal justice 
under law”, which we cherish quite 
as much as we do freedom of ex- 
pression. 

What I suggest, in a word, is that 
we do not without compelling rea- 
son depart from the teachings of the 
experience of our forefathers in 
matters such as freedom of expres- 
sion and right of privacy, the value 
of which they understood far better 
than we by reason of their heritage 
won by bloody battles. 

We proudly say that American 
citizenship is the most priceless civil 
right on earth today. But why is it 
so? It is not because we are better 
than other people or because we 
love freedom and justice more. It is 
so because here in America—wher- 
ever men live under the protection 
of the Flag—they enjoy a wider and 
fuller individual freedom than any- 
where else on earth. 

And we enjoy that individual 
liberty because we have the good 
fortune to live under the system our 
founding fathers devised. 

They were an intensely religious 
people. They devoutly believed and 
practiced the belief that all men 
stand equal before their God. And 
they took that idea from the meet- 
ing-house to the market place and 
embraced the concept that all men 
should stand equal before the law. 

Equality before the law was a rev- 
olutionary idea, and it was widely 
debated. It meant that the law 
would be supreme, that all men 
from the head of state to the hum- 
blest citizen—policeman, prosecutor 
and judge alike—must act under and 
in accordance with the law; must, 
as Lord Coke said, “serve the com- 
mon-weal under God and the law”. 

Many of our forefathers found it 
difficult to imagine how it would be 
not to have a king over them to tell 
them what to think and what to do. 
Tom Paine, the eloquent protago- 
nist of our revolutionary times, re- 
plied to the doubters in these words: 


Where, say some, is the king of 
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America? I will tell you, friends, He 
reigns above. And yet, that we may 
not be defective in earthly honors, 
let a day be set apart for proclaiming 
the Charter, the Constitution. Then 
let it be brought forth placed upon 
the Divine law, the word of God, 
that all the world may know that in 

America the law is king. For as in 

other countries the king is law, so in 

this free country the law is king and 
there ought to be no other. 

And so it was that in America, for 
the first time in history, a written 
called the Constitution 
became enthroned as the supreme 
authority in 


document 


the land. 

The founders knew what they 
were doing. They even boasted of 
it. And they made their boast to 
appear forever upon the Great Seal 
of the United States. 

I wonder how many ever notice it. 
All are familiar, of course, with the 
spread eagle on one side, symbolic 
of determination and power. But 
how many have ever made any study 
of the other side of the Great Seal. 
Both sides appear on the back of 
every one-dollar bill. The next time 
you pick up a one-dollar bill, turn it 
over and look at the unfinished 
pyramid, symbolic of the Republic 
which they started and which they 
thought would ever be in the build- 
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ing. Above that unfinished pyramid 
you will find the all-seeing eye of 
Providence watching over their 
work. And underneath the base of 
that unfinished pyramid you will 
find their proud boast—the Latin 
phrase novus ordo seclorum—a new 
order of the ages! 

Almost two centuries later we 
know full well that theirs was no 
idle boast—that they did found here 


se, 


a new order of the ages”. 

The founders knew that under 
the system they devised there would 
be no one at the top to tell us what 
to think; that ideas for the mainte- 
nance and improvement of the sys- 
tem must come from the people and 
compete for acceptance by the peo- 
ple. 

They knew also that in order for 
ideas to compete for acceptance they 
must be freely expressed. And they 
understood that the idea 
scoffed at today may be the accepted 


as_ well 


idea of tomorrow, so it must have 
freedom of expression; that in order 
for good ideas to be freely expressed, 
there must be freedom of expression 
for the bad ones—“freedom for the 
thought that we hate”, United States 
v. Schwimmer, 279 U.S. 644, 654-655 
(1929) . 

Our forefathers 


knew in short 


1957 London Meeting: 


that under the system they devised, 
freedom of expression is the key- 
stone of the arch of individual free- 
dom. That is why James Madison 
declared for it in the very first pro- 
vision of our Bill of Rights. 

They knew also that freedom of 
expression cannot flourish in an at- 
mosphere of fear or intimidation by 
invasion of privacy. That is why 
they buttressed the First Amend- 
ment with the Fourth against un- 
reasonable searches and seizures. 

They believed then, as those of 
our profession do now, that under 
this system education—and not sup- 
pression—is the only weapon with 
which to win any battle of ideas. 

It is, I think, the peculiar obliga- 
tion of our profession continually to 
explain these fundamentals to the 
American people; to point out to 
them the day-and-night distinction 
between freedom of expression to 
criticize the government and unlaw- 
ful advocacy of forcible overthrow; 
to make known to them why it is 
that the rights of good men can be 
secure only so long as the rights of 
bad men are also protected, why it 
is better to let a few wrongdoers 
escape punishment than to endan- 
ger the privacy and liberty of all; 
to remind them of the words of 
Daniel Webster that “Justice, sir, is 


Tour Prices and Travel Arrangements 


® Our official transportation agents 
—Thos. Cook and Son and Ameri- 
can Express Company—have de- 
signed a program of pre- and post- 
meeting tours ranging from ten days 
to six weeks. Arrangements include 
hotel accommodations, transporta- 
tion, meals and some incidental ex- 
penses. A complete program of sight- 
seeing is also included. 

The all-inclusive tour price as es- 
timated by our transportation agents 
includes trans-Atlantic steamer or air 
fares depending on the class of travel 
and the number of days in Europe. 
Some examples are as follows: 


Three weeks tour visiting—Lon- 
don, Amsterdam, Brussels and Paris. 
Via trans-Atlantic steamer: First 
Class—$1010.00, Cabin Class— 
$710.00. Via trans-Atlantic air: First 
Class—$1002.00, Tourist—$732.00. 

Five weeks tour—London, Amster- 
dam, Cologne, Frankfurt, Lucerne, 
Venice, Florence, Rome, Nice 
Paris. Via trans-Atlantic steamer: 
First Class—$1577.00, Cabin Class— 
$1277.00 Via trans-Atlantic 
First Class—$1569.00, 
$1299.00. 

Seven weeks tour visiting—Lon- 
don, Norway, Sweden, Denmark and 


and 


air: 
Tourist— 
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the great concern of man on earth’ 
and that lawful freedom of speec! 
or of the press will never vouchsaf: 
to anyone the right to say anything 
or print anything which will pre 
vent any man, good or bad, from 
having a fair trial; and finally to 
admonish them never to join any 
movement intended to deprive any 
man of his lawful say; to dispute 
him, yes; vilify him, if they will; but 
silence him, never; and to remem- 
ber always that the source of a bad 
man’s express the 
thought they hate is the same as the 
source of their freedom to criticize 
what he has to say; and that if they 
would plug the fountain of an- 
other's liberty to say the thing they 
are loath to hear, they would by the 
same act plug the fountain of their 
own liberty to criticize what he says. 

If our profession will do this—if 
we will constantly strive to tell the 
American people what it means in 
terms of individual freedom to prize 
the dignity of the individual man 
as an end within himself—then | 
think our children’s children and 
those who come after them will find 
this “new order of the ages” still in 
the building, and will be able to 
enjoy as wide and full and happy 
individual freedom under 


freedom to 


the law 
as we are able to enjoy here today. 


Finland. Amsterdam, Brussels, Co 
logne, Wiesbaden, Heidelberg, sev- 
eral cities in Switzerland, Venice, 
Florence, Rome and Naples. Via 
trans-Atlantic steamer: First Class- 
$2129.00, Cabin Class—$1829.00. Via 
trans-Atlantic air: First Class Air— 
$2121.00, Tourist Air—$1851.00. 

Tours will be limited in member- 
ship to insure the maximum of com 
fort, efficiency and service. You maj 
secure additional information from 
the Joint Transportation Agency lo 
cated at 649 Fifth Avenue, New York 
City. 
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A Successful New Plan: 


Impartial Medical ‘Testimony 


by David W. Peck - Presiding Justice of the New York Supreme Court, Appellate Division, 
) ' g I pp 
First Department 


* A large number of the lawsuits tried in our courts involve medical testimony, 
but in most jurisdictions, expert medical witnesses are brought forward by both 


parties, and sometimes the testimony of the two experts is so contradictory that 


it is hard to see how the jury can come to any conclusion upon that phase of the 


evidence. Perplexed by this problem, the Supreme Court of New York evolved 
the plan of providing independent medical experts, chosen from a panel selected 
by the New York Academy of Medicine and the New York County Medical 


Society. 
The plan has been in effect for more 


than two years, and Judge Peck writes 


that it has proved to be most successful. The details of the plan are discussed in 


this article. 





® Two targets are the aim of any 
change in the judicial process. One is 
improving the quality of justice, in- 
creasing the likelihood of reaching 
the right result; the other is expe- 

diting justice and reducing delay. 
A fruitful field for such endeavor 
is the medical part of personal injury 
ictions. This is so because accident 
cases constitute about 80 per cent of 
the courts’ business and the medical 
spects of those cases occupy a large 
irt of the trial time. Also the medi- 
il area is one in which determina- 
mn of the facts by judge or jury on 
e basis of the testimony of contest- 

g doctors is not satisfactory. 

Che Justices of the Supreme Court 
New York County have just com- 
‘ted a two-year experiment in this 
ld with the use of impartial medi- 
cl testimony. It is their conclusion 


and conviction that the experiment 
has proved the practicality and value 
of employing independent court ap- 
pointed experts as an aid both in 
fact-finding and in disposing of cases 
without a trial. 

The operating details of the plan 
and results of its test are set forth in 
a report issued by a Special Commit- 
tee of The Association of the Bar 
of the City of New York, entitled 
Impartial Medical Testimony, and 
published in book form by The Mac- 
millan Company. The Committee 
comprised doctors, lawyers and 
judges. The procedure detailed in 
the report and herein outlined has 
been established as a regular part of 
the 


court operations in Supreme 


Court of the State of New York in 
the First Department. The expense 
of operation has been included in 





the court budget. 

The experiment was prompted by 
the concern of the Justices over the 
presentation of medical testimony in 
court. The system of presenting such 
testimony only through doctors re- 
tained by the parties and paid as 
medical mouthpieces has given rise 
to serious abuses and created grave 
doubts as to whether courts and ju- 
ries are receiving reliable guidance 
in a field where they are dependent 
on experts. The doctors retained by 
the parties are obviously partisan. 
Less obviously but frequently their 
competency and honesty are ques- 
tionable. They are selected not for 
their medical qualifications or ob- 
jectivity but principally for their 
personality and manner of testifying, 
their jury appeal. When, as often 
happens, the medical views ex- 
pressed at the trial are as one-sided 
and far apart as the parties’ differ- 
ences as to how the accident hap- 
pened, the jury is left hopelessly 
confused. 

While in the area of determining 
fault it may be said that there is no 
expertness and that the ordinary ob- 
servations and judgment of a jury 
are acceptable means of ascertain- 
ing the facts, no such comfort or 
confidence can be placed in a jury's 
determination of medical facts. In 
that area intelligent inquiry does 
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require expertness. A jury neither 
possesses such expertness nor the 
competence to pass upon the true ex- 
pertness of the tendered experts. It is 
a disturbing spectacle to observe doc- 
tors contesting in a forensic arena 
for jury favor and endeavoring to 
maintain positions which cannot be 
reconciled on the honest 
differences of opinion. Worse, with- 
out more, there is no satisfactory 


basis of 


basis for resolving the conflict and 
reaching the truth. 

The judges felt that if they had 
available at their call true and inde- 
pendent experts, doctors of unques- 
tioned competence and honesty who 
could examine a plaintiff and report 
their findings, court and jury would 
have reliable guidance and some sci 
entific means of evaluating the ex- 
pert testimony given by the partisan 
doctors. Also, the judges had a no- 
tion that the procurement of such 
help would result in the disposition 
of many cases without going through 
the battle of partisan experts. 

The impartial medical testimony 
project originated first in the minds 
of the judges and second in consul- 
tations with the heads of the bar as- 
sociations and medical societies. The 
officials of both groups, recognizing 
their common professional interest 
and concern, responded with the 
fullest co-operation. As a_ result, 
there was established a panel of out- 
standing experts in various branches 
of medicine who became available 
at the call of the court to examine 
and report on the condition of plain- 
tiffs in personal injury actions, and, 
if necessary, to testify in court. 

There were two problems in en- 
listing such experts. One was the 
problem of selection, to make sure 
that the doctors named would be 
men of the highest standing and 
qualification. The other was the 
problem of payment for their serv- 
ices. No court funds were budgeted 
or available for the purpose and it 
was the desire of the court to pro- 
cure and furnish the services with- 
out calling upon the parties for any 
contribution to the expense. 

The problem of selection was 
solved by the New York Academy of 


Medicine and New York County 
Medical Society co-operating in set- 
ting up the medical panel. The num- 
ber of doctors in the several special- 
ties varied according to anticipated 
needs. All were recognized as out- 
standing authorities in their field. 

The problem of financing for the 
test period was solved by public serv- 
ice grants by the Alfred P. Sloan 
Foundation and Ford Motor Com- 
pany Fund, Inc., each contributing 
$20,000. While some administrative 
expenses were incurred, the princi- 
pal cost was the payment for expert 
services. No schedule of fees was im- 
posed because the services required 
would necessarily vary widely. The 
doctors were asked to submit bills on 
the basis of their ordinary charges to 
patients in moderate circumstances, 
taking into account the element of 
public service involved. Experience 
with these charges has been altogeth- 
er satisfactory. 

The project was conducted on a 
simple operational basis calculated 
to select the cases in which inde- 
pendent medical experts might be 
most usefully employed and to en- 
list their services at a stage when 
their services would be most useful 
in resolving a case. 

It was not thought desirable to 
process every case through the inde- 
pendent panel. Any such attempt 
would have placed a breaking bur- 
den upon the panel and would have 
involved an unwarranted expendi- 
ture. Rather, the idea was to employ 
the panel only in those cases where 
there was a sharp and substantial 
difference between the parties and 
their own experts as to the nature 
and extent of the injuries. Those are 
the cases which take the longest to 
try and are the hardest to settle. 
They are the cases in which the 
panel can be most effectively em- 
ployed in resolving controversy, in- 
ducing settlement and relieving cal- 
endar congestion. 


Selecting Cases .. . 
The Pretrial Conference 


The first requisite, therefore, in se- 
lecting cases for assignment to the 
panel was a screening process by 
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which the utility of a reference to the 
panel could be determined. A pre 
trial conference proved to be the 
best medium for this purpose. If the 
court observed, upon conferring 
with counsel and noting their medi 
cal claims, that a dispute as to the 
medical incidents loomed large in 
the case, a reference to the panel 
was made. The judge indicates the 
branch of the panel which should be 
called and the clerk of the 
Medical Report Office, on a rotation 
basis, arranges an appointment ac 
cordingly with a member of the pan 
el to examine the plaintiff. The ex- 
amining doctor reports his findings 
in triplicate, one copy to the judge 
and a copy each to plaintiff's and de- 
fendant’s counsel. After the report is 


upon 


submitted, the judge holds another 
pretrial conference with a view to 
effecting some agreement upon the 
medical issues and, if possible, a dis- 
position of the case. As might be ex- 
pected, counsel as well as the court 
are enlightened and influenced by 
the findings of the independent ex- 
pert. 

It has been our experience that 
most of the cases are settled as a re- 
sult of the report of the independent 
medical expert. Furthermore, these 
settlements have a significance be 
yond their number or proportion. 
They are cases which are particu- 
larly difficult to settle and in which 
previous attempts at settlement have 
proved unavailing. They are cases 
which, except for the employment 
of the medical panel, would not have 
been settled but would have gone to 
trial. 

The value of such settlements and 
of the panel in effecting the settle- 
ments is more than a matter or meas- 
ure of calendar relief. Settlements 
resulting from a true ascertainment 
of the facts represent a truer evalua- 
tion of the claims and sounder and 
more satisfactory resolution of the 
controversy than any verdict based 
upon the battle of partisan experts. 

Of course, there are some cases 
which are not settled. Non-settle- 
ment of such cases is not due to any 
lack of respect for or confidence in 
the report of the independent ex- 
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ert, but is mainly due to the exist- 
nce of an irreconcilable dispute as 
o liability or occasionally to the fact 
hat the report of the independent 
‘xpert does not decisively determine 
he medical dispute. So a number of 
the cases in which the panel is em- 
ployed go to trial. The court rule 
under which the panel was estab- 
lished permits calling the impartial 
expert at the trial by either party or 
by the court. Payment for his ser- 
vices upon the trial, as at all other 
times, is made from the court funds 
and not by any party. The impartial 
expert at no time becomes a party's 
or a partial expert. His exact posi- 
tion in the case is explained to the 
jury by the judge. 

The only criticism which has been 
made of the operation of the project 
has been an expression of opinion 
by a few lawyers that the independ 
ent expert should not be allowed to 
testify at the trial. All concede the 
use and value of the panel in the 
pretrial consideration of a case, but 
some lawyers seem to feel that the 
jury should not be exposed to what 
might be the influence of the inde- 
pendent expert by reason of his po- 
sition as a court-designated expert. 

His special standing cannot be 
gainsaid. But the court has not been 
persuaded that there is any vice or 
danger in allowing him to appear. 


The Independent Expert . . . 
{ Source of Enlightenment 


lt was felt on the other hand that 
there is no warrant to shut the jury 
olf from this source of enlightenment. 
No halo is placed around the inde- 
pendent expert. He is open to full 
examination and cross-examination 
is any ordinary witness. The court 
charges the jury that his testimony 
not to be accepted or given any 
irticular weight merely by reason 
his identification. His professional 
nding and independence are hard- 
open to question, but that is not 
cause of his designation, but rath- 

e because he is in fact and beyond 
doubt impartial and of recog- 

ed professional standing. He may 


b questioned, however, as to the 
ce tainty of 


his conclusions, as to 









doubts and 


medical 
opinion in the area of the injury in- 


differences of 


volved and his opinion may be oth- 
erwise tested, qualified or discred- 
ited by an informed cross-examiner. 
There is no reason to think that a 
jury which has the endowed respon- 
sibility of weighing evidence and de- 
termining the facts, and which has 
the presumed capacity of perform- 
ing this function, cannot properly 
weigh and evaluate the evidence of 
the independent expert. The chance 
of their being misled by the impar- 
tial expert is not as great as the 
chance of error in confining their 
consideration of medical evidence to 
the conflicting and confounding 
views of paid partisans. The concern 
expressed on thi$S point invites the 
reminder that a trial is a search for 
truth, not a game of chance. What- 
ever legitimate aid a jury may be 
given in reaching the right result 
should be forthcoming and not cut 
off. 

The report which has been issued 
on the operations of the Impartial 
Medical 


combined 


Testimony Project is the 


observations and conclu- 
sions ol judges, lawyers and doctors. 
The committee had as its research 
director Delmar Karlen, 
ol the Institute of Judicial Adminis- 
tration of the New York University 
Law Center, and as medical consult- 
ant, Dr. Irving S. Wright, Professor 
of Clinical Medicine at the Cornell 


University Medical College and one 


Professor 


of the foremost doctors in the City of 
New York. Dr. Wright made an anal- 
ysis of the medical claims and the 
medical findings of the independent 
expert in each of the cases referred 
to the panel. It is significant that the 
Report and the Study by the Medi- 
cal Consultant attached, written in- 
dependently—one from the legal 
point of view and the other from 
the medical point of view—reached 
substantially identical conclusions. 

It is the considered opinion of the 
committee that the project has im- 
proved the process of finding medi- 
cal facts in litigated cases and has 
helped to relieve court congestion. 
These are 


tangible, demonstrable 
and demonstrated results. It is also 


Impartial Medical Testimony 








David W. Peck has been on the Bench 


of the Appellate Division of the New 
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in trial practice as a member of a large 
New York firm before entering judicial 
service. 





apparent and has been statistically 
demonstrated that the modest ex- 
penditure involved in the use of the 
impartial medical panel effects a 
large saving and economy in court 
operations. A realistic calculation is 
that the cost is saved ten times over 
by saving the court expenses which 
would be incurred in trying those 
cases in which a trial is avoided by 
the use of the independent panel. 
The court and the committee are 
sure, that there have 
been other less tangible but even 
more beneficial results from the op- 
eration of the panel. One is the 
wholesome prophylactic effect that 


moreover, 


the very existence of the panel has 
had upon the formulation and pres- 
entation of medical testimony in 
court. Another, although not in the 
original contemplation of the spon- 
sors, is an improvement in methods 
of diagnosis in the field of traumatic 
medicine. 
While every case does not go 
through the panel, any case may go 
through the panel. All lawyers and 
medical experts are therefore con- 
scious of the that medical 
claims, diagnoses and testimony may 
be reviewed by a leading authority 
in the medical field involved. Al- 


fact 
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Impartial Medical Testimony 


though not statistical 
demonstration, the judges have ob- 
served to their certain satisfaction a 


subject to 


greater care and caution on the part 
of both doctors and lawyers in the 
assertion of claims. The 
likelihood that incompetence, dis- 
honesty or exaggeration will be 
shown up on a professional plane 
is a sobering thought to any doctor 
who would unscrupulously or light- 
ly undertake to give testimony 
which does not accord with the facts 
and medical standards. The climate 
for expert testimony in court has 
changed for the better. Lawyers are 
more discriminating in the selection 
of experts and more concerned 
about securing qualified experts and 
responsible opinion. Doctors are 
more careful both in their examina- 
tions and in their testimony. 

This fortunate development has 
extended beyond the litigating fo- 


medical 


rum to the medical base of diagno- 
sis and treatment of injuries. The 
Medical Expert Testimony Project 
had the benefit not only of the par- 
ticipation of the medical societies in 
setting up the project and in sup- 
plying the experts, but also in their 


University of Texas 


observation of the operations of the 
panel and study of the panel find- 
ings. The medical consultant found 
to a surprising extent that the court 
cases revealed a lack of proper di- 
agnostic techniques in caring for the 
injuries as medical problems. It was 
not only in testifying that many doc- 
tors were deficient; there was an un- 
derlying deficiency at the purely 
professional base of diagnosis and 
treatment. 

Dr. Wright found, for example, 
that in many cases improper X-rays 
were taken, blood tests or spinal 
taps were not made or other ad- 
vanced techinques were not em- 
ployed. It is a disturbing fact, but 
one pointing to the need and bene- 
fit of an impartial panel of true ex- 
perts, that errors in X-ray technique 
or interpretation were detected by 
the panel expert in 25 per cent of 
the cases—the most 
being mistaking suture lines for frac- 
tures. 

The who have _partic- 
ipated in the project and the med- 
ical societies believe that the report 


common error 


doctors 


which has been issued will be of as 


much information and interest to 


To Hold Tax Conference 


® The University of Texas School of 
Law will hold its Fourth Annual 
Tax Conference on Estates, Trusts 
and Gifts, at the School of Law on 
October 18-20 in Austin. Judge 
John R. Brown, Circuit Judge of 
the United States Court of Appeals 
for the Fifth Circuit, will preside 
over the conference. The program 
this year has been designed to reach 
the problems of the attorney in gen- 
eral practice, trust officer, life insur- 
ance underwriter and accountant, in 
relation to estates, trusts and gifts. 
Specific topics to be discussed in- 
clude: “Fundamentals of the Estate 
and Gift Taxes’, “Income Taxation 
of Trusts and Estates”, and “When 
Grantor or Third Person Other Than 
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the Beneficiary Is Taxable on the 
Income from a Trust”. 

Other special problems in arrang- 
ing estates, and in drafting of trusts 
and wills will be considered, such as: 
“Certain Steps in Arranging the 
Estate’’, “Inter Vivos Gifts’, “Gifts to 
Minors”, ‘Flexibility by the Use of 
Trusts”, “Particular Will Clauses”, 
Estate Plan- 
ning” and “Warthan Case Result”. 


“Use of Insurance in 


In addition there will be a panel 
discussion of a fictitious estate con- 
cerning the problem of “Arranging 
the Estate To Achieve an Objective 
at the Lowest Possible Tax Transfer 
Cost”’. 


Members of the Tax Conference 





doctors as to lawyers and judges, 
and that its value lies as much in 
informing the medical profession as 
to the techniques which should be 
employed for the proper treatment 
of the patient medically as for the 
proper court showing of the true 
nature and extent of his injuries. 
Finally, all of us, doctors, lawyers 
and judges, who have been con- 
cerned with the project, feel that 
it points the way to practically im- 
proved professional and court serv- 
ices in that area of litigation which 
constitutes the bulk of court opera- 
tions and in which we have been 
least proficient. The courts and city 
administration in New York City 
have expressed their faith in the use 
of impartial medical experts by in- 
corporating the program in the reg- 
ular court operations and budget. 
We have no doubt that suitable 
adaptations of the plan would be 
equally availing in courts through- 
out the country. All that is neces- 
between the 


Bench, Bar and local medical soci- 


sary is co-operation 


eties and some form of pretrial con- 


ference before a case is moved to 
trial. 
Committee include Felix Atwood, 


Chairman, John D. Furrh, Jr., Ru- 
pert N. Gresham, Robert K. Jewett, 
Wright Matthews, Keith Morrison, 


Stanley Plettman, Joseph T. Sneed 
and Milton West. 
Additional interests will include 


a banquet, special entertainment for 
the ladies, and the Arkansas-Texas 
football game on Saturday night. 
The registration fee will be $30 for 
the conference, $3.00 for the ban- 
quet, and $3.50 for football tickets. 
All reservations for the conference, 
hotels, football game and banquet 
should be addressed to T. J. Gibson, 
Assistant Dean, University of Texas 
School of Law, Austin, Texas. 
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The 1956 Ross Essay: 


The Self-Incrimination Clause 


by Beecher N. Claflin - of the Connecticut Bar (Stamford) 


® This is the prize-winning entry in the 1956 Ross Prize Essay contest, conducted 


annually by the American Bar Association pursuant to the will of Judge Erskine 


M. Ross, of Los Angeles. This year’s subject, chosen by the Board of Governors, 
was “The Self-Incrimination Clause of the Fifth Amendment: Its Interpretation, 
Use and Misuse”. This year’s judges were Loyd Wright, of Los Angeles, California, 
Chairman, Judge E. Barrett Prettyman of the United States Court of Appeals for 
the District of Columbia Circuit, and Samuel P. Prince, Dean of the University 


of South Carolina School of Law. 





* “No person... shall be com- 
pelled in any criminal case to be a 
witness against himself. . . .” 

Until years, the 
clause, which is only a portion of 
the Fifth Amendment to the Con- 
stitution of the United States, re- 


ceived scant attention from laymen. 


recent above 


Probably most people who gave the 
clause any thought at all had the 
general impression that it had some- 
thing to do with a criminal not 
being required to take the witness 
stand. However, particularly since 
the end of World War II, the widely 
publicized congressional committee 
investigations of crime and of Com- 

unist infiltration and influence in 

is country have focused attention 

on the self-incrimination clause of 

> Fifth Amendment and it has be- 
come a subject of heated controver- 


Because the clause seems to serve 
an effective 
inst disclosure by a 


shield not only 


notorious 


witness of his own activities, but also 





against disclosure of the activities of 
the self-in- 
crimination clause is an enigma, if 


the witness’ associates, 
not an anathema, to many laymen 
already impatient and distrustful of 
procedural aspects of the law. On 
the other hand, 
who feel that the self-incrimination 
clause is only a minimum protec- 


there are those 


tion, that the courts have permitted 
congressional committees too wide 
an area of investigation, and that 
the general public has not been 
properly tolerant of those who 
have invoked the self-incrimination 


clause. 


The Common Law Origin . . . 
Seventeenth Century Concept 


The principle that a person should 
not be compelled to accuse himself 
came into being in the English com- 
mon law following the agitation in 
the seventeenth century over the co- 
ercive, inquisitorial procedure of 
the English church courts. There- 


after, during the latter half of the 


seventeenth century, the privilege 
against became 
firmly established in the English 
common law courts with respect to 
an accused on trial, and it was ex- 


self-incrimination 


tended during this period to other 
witnesses.! At the same time, the 
Massachusetts colony permitted 
compulsory self-incrimination as late 
as 1685.2 

As pointed out by one modern 
court,’ the privilege against self-in- 
crimination is not to be found in 
any English or American charter or 
constitution until 1776. In that year 
it was included in the Virginia Dec- 
laration of Rights. Subsequently, it 
was included in the Federal Consti- 
tution as one of the individual safe- 
guards demanded by those who 
feared oppressive federal authority. 

We are here concerned only with 
the language and policy of the fed- 
eral constitutional provision. We 
shall not examine similar state pro- 
visions, the question of court or ad- 
ministrative jurisdiction, or the 
question of the legal scope of con- 
gressional investigations. Let us, 
then, examine closely the compon- 
ent parts of the clause. 


1. 8 Wicmore on Evipence (3d Ed.), Sec. 
2250; Quinn v. United States, 349 U.S. 155, 
161 (1955); In re Watson, 293 Mich. 263, 291 
N.W. 652 (1940) 

2. 8 WicmMore ON EVIDENCE 
2250. 

3. In re Watson, 293 Mich. 263, 291 N.W 
652 (1940). 


(3d Ed.), Sec 
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” 


1. “No person... 
The federal constitutional provi- 
sion against compulsory self-incrim- 
ination, viewed in light of its histor- 
ical background, is one designed for 
protection of the individual against 
oppression. As such, it does not pre- 
vent the compulsory disclosure 
of organizational documents which 
may result in a criminal prosecu- 
tion of an organization. Thus it is 
well established that a collective 
group such as a corporation, a 
union, or a political party has no 
standing to invoke the privilege.‘ 

However, this exception extends 
further. Relying upon the very per- 
sonal nature of the privilege and 
upon the necessity for governmental 
regulation of collective groups, the 
courts have held that a witness ap- 
pearing in a representative capacity 
cannot refuse to produce documents 
belonging to an organization even 
though those documents may ulti- 
mately lead to the individual's pros- 
ecution.® This exception seems just- 
ified as a matter of policy, since the 
potential danger to society of non- 
punishment of unlawful acts by a 
collective group, potentially at least 
wielding greater power than an in- 
dividual, overbalances the potential 
oppression of a representative or of- 
ficer of the organization. Further, a 
person becoming an official of an 
organization has a higher responsi- 
bility to society in that representa- 
tive capacity than in an individual 
capacity. 

The concept of the very personal 
nature of the privilege has been ex- 
tended so as to require a sole pro- 
prietor to produce personally in- 
criminating records of a quasi-public 
nature, without protection of the 
self-incrimination clause. A case of 
this type in the Supreme Court® in- 
volved the production of O.P.A. rec- 
ords which, under the law, the busi- 
nessman was required to keep in 
order to assist the government in 
policing the enforcement of the eco- 
nomic control measure. The conclu- 
sion of the courts as to quasi-public 
records is justified as a matter of pol- 
icy. The point is, however, that the 
self-incrimination 


clause is not so 


that it has not been 
molded to fit a particular govern- 
mental need. 

2. “. . . shall be compelled .. .” 

It is clear that a natural individ- 
ual has, under this clause, a privi- 
lege against self-incrimination, not a 
right against self-incrimination. The 
clause is concerned with disclosure 


sacrosanct 


under compulsion, not a complete 
freedom from disclosure under any 
circumstances. 

If an individual gives a voluntary 
statement to a court, administrative 
board, or legislative committee and 
makes no claim of privilege he can- 
not, in the absence of an applicable 
immunity statute, claim that he 
should not have been subsequently 
convicted of a federal crime based 
upon his testimony previously giv- 
en.? The reverse is also true. A wit- 
ness cannot refuse to testify at all 
before any questions are asked of 
him.§ 

In short, the witness must invoke 
the privilege, and he must invoke it 
at the time the question or ques- 
tions are put to him. 

Granted that a witness, in order to 
invoke the privilege, is not required 
to use particular words or a pat for- 
mula, yet there must be an affirma- 
tive claim of privilege. In Quinn v. 
United States,» and Emspak v. 
United States,° companion cases 
decided in 1955, a majority of the 
Supreme Court found such an af- 
firmative claim in what seemed to be 
an ambiguous assertion. In each of 
those cases, the witness asserted the 
First Amendment, supplemented by 
the Fifth Amendment, as grounds 
for refusing to answer certain ques- 
tions. Although represented — by 
counsel, the witness at no point 
mentioned ‘“self-incrimination” or 
“tend to incriminate”. A reading olf 
the portion of the transcript quoted 
in the Supreme Court report indi- 
cates that the witness may well have 
been avoiding a precise claim of the 
privilege against self-incrimination. 
The First Amendment relates to 
freedom of speech and religion, and 
the Fifth Amendment relates to 
a number of subjects in addition to 
self-incrimination. The breadth of 
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the majority’s construction becomes 
apparent upon the reading of Jus- 
tice Reed’s dissenting opinion."* Jus- 
tice Reed concluded that the witness 
had not met the burden of advising 
his interrogators in understandable 
terms of the claim of privilege 
against self-incrimination, and that 
the assertion smacked strongly of a 
due process claim under the Fifth 
Amendment. 

In the Emspak case, the majority 
of the Court went even further in 
holding that the privilege had been 
adequately invoked. Apparently in 
an effort to learn the precise posi- 
tion of the witness, the committee 
asked, “Is it your feeling that to re- 
veal your knowledge of them would 
subject you to 
tion?” © 


criminal  prosecu- 
The witness answered, “No. 
I don’t think this committee has a 
right to pry into my associations. 
That is my own position.” Justice 
Reed, in his dissent, regarded this 
answer as a direct refusal to claim 
the privilege. At the very least, it 
seemed to be an ambiguous reply, 
and one that did not clarify the pre- 
vious assertion of the First Amend- 
ment, supplemented by the Fifth 
Amendment. On the contrary, the 
answer seemed to create further 
doubt that self-incrimination was in 
tended by the earlier assertion. 

The effect of these decisions in 
future cases remains to be seen. It 
may be hoped that they will not be- 
come a precedent for a misuse of the 
self-incrimination clause: evasion by 
the witness as to the ground upon 
which he refuses to answer. Evasion 
is not justified unless the clause is 
intended to afford protection against 
the social and economic conse- 
quences of an unequivocal assertion 
of the privilege. 


4. Wilson v. United States, 221 U.S. 361 
(1911), corporation; United States vy. White 
322 U.S. 644 (1944), labor union; Rogers v 
United States, 340 U.S. 367 (1951), Commu- 
nist Party. 

5. Cases cited in note 4. 


“> Shapiro v. United States, 335 US. 1 
(1948) 


8). 

7. United States v. Monia, 317 U.S. 424, 427 
(1943); May v. United States, 175 F. 2d 9% 
(D.C. Cir. 1949), cert. den. 338 U.S. 830 (1949) 

8. Enrichi v. United States, 212 F. 2d 72 
(10th Cir., 1954). 

9. 349 U.S. 155 (1955). 

10. 349 U.S. 190 (1955). 

1l. Quinn v. United States, 
(1955), at page 171 et seq. 


349 US 
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he Basic Question .. . 
hat Protection Is Afforded? 


\Ve now come to the basic question 
s to the type of protection the self- 
incrimination clause was designed to 
afford the individual. The privilege 
which the clause incorporates re- 
sulted from a reaction to legally con- 
stituted authority exacting incrimi- 
nating statements from witnesses. 
Historically, the clause is a protec- 
tion only against compulsion by le- 
gal authority. 

Consistent with this historical pur- 
pose, considerable legal precedent 
limits the clause to protection of an 
individual against successful prose- 
cution based upon testimony unwill- 
ingly given. 

Thus sixty years ago, in Brown 
v. Walker,'* the Supreme Court con- 
cluded that it is only a legal detri- 
ment with which the constitutional 


provision is concerned; that such 


provision does not grant immunity 
against personal disgrace or oppro- 
brium. Therefore, held the Court, 
an immunity statute which gave 
complete protection from prosecu- 


tion in return for incriminating tes- 
timony was constitutional. 

Ten years 
Court said: 


later, the Supreme 


The object of the amendment is to 
establish in express language.and upon 
a firm basis the general principle of 
English and American jurisprudence, 
that no one shall be compelled to give 
testimony which may expose him to 
prosecution for crime. It is not de- 
clared that he may not be compelled 
to testify to facts which may impair his 
reputation for probity, or even tend 
to disgrace him, but the line is drawn 
at testimony that may expose him to 
prosecution. If the testimony relates 
to criminal acts long since past, and 
against the prosecution of which the 
statute of limitations has run, or for 
vhich he has already received a par- 
don or is guaranteed an immunity, 
the amendment does not apply.'8 


in 1948, the Supreme Court in 

reviewing the policy of the self-in- 
crimination clause said: 

If a witness could not be prosecuted 

1 facts concerning which he testified, 

€ witness could not fairly say he had 


en compelled in a criminal case to 
* a witness against himself. He might 


suffer disgrace and humiliation but 
such unfortunate results to him are 
outside of constitutional protection.'4 


On the economic side, it has been 
held that the 
clause does not guarantee that the 
person invoking it shall be 
tinued in private employment." 


self-incrimination 
con- 


On the other hand, the Supreme 
Court recently gave recognition to 
the factor of private pressures at 
least in an 


with this 


language in the Emspak case: 


indirect way 


Second, if it is true that in these 
times a stigma may somehow result 
from a witness’ reliance on the Self- 
Incrimination Clause, a committee 
should be all the more ready to recog- 
nize a veiled claim of the privilege. 
Otherwise, the great right which the 
Clause was intended to secure might 
be effectively frustrated by private 
pressures. '6 
While we find the contention of 

social and economic compulsion fre- 
quently made, it would seem that it 
has been put to rest by In re 
Ullman.”” In that case, the defend- 
ant urged that no matter how broad 
an immunity statute might be, it 
could not be co-extensive with the 
constitutional privilege because of 
the governmental sanctions against 
employment and other privileges, 
and because of the social and eco- 
nomic consequences which follow 
self-exposure under a grant of im- 
munity. The District Court rejected 
this that the 


Walker re- 


contention, saying 
authority of Brown v. 
mains unimpaired and that the prin- 
ciple of that case is “firmly imbed- 
ded in our constitutional law’. The 
Second Circuit Court of Appeals 
affirmed on the authority of that 
case, but indicated that its views 
might have been different if the 
law were not so well settled. A ma- 
jority of the Supreme Court on 
March 26, 1956, affirmed the de- 
cision in the Ullman case and re- 
affirmed the authority of Brown v. 
Walker. The Court upheld the con- 
stitutionality of the Immunity Act 
of 1954'® which grants immunity 
from prosecution under certain con- 
ditions in cases involving national 
security. 


The 1956 Ross Essay 


Beecher N. Claflin has practiced in 
Stamford since 1947. A native of Ohio, 
he was graduated from Miami Univer- 
sity (Oxford, Ohio) and Columbia 
University Law School. He was an 
Army captain in the Southwest Pacific 
during World War II. 





Another Problem .. . 
The Concept of Waiver 
We now come to the concept of 
waiver. The witness is 
compelled to testify if he in fact 


not 


waives the privilege against in- 
crimination. 

The simplest example is that of 
the defendant in a criminal case 
who, by taking the stand, waives the 
privilege as to all of his testimony.'® 

A more difficult case is presented 
by a non-defendant witness before a 
court or government body who free- 
ly answers some questions, but then 
stops short. The question is, of 
the 


waived the privilege by the testi- 


course, whether witness has 


mony already given. 
In United States v. St. Pierre it 


2. 161 U.S. 591 (1896). 

3. Hale v. Henkel, 201 U.S. 43, 66 (1906). 
. Smith v. United States, 337 U.S. 137, 147 
(1949). 

15. United Electrical Radio and Machine 
Workers of America v. General Electric Com- 
pany, 127 F. Supp. 934 (D.Ct., District of Co- 
lumbia 1954), affirmed by Court of Appeals for 
District of Columbia Circuit on March 22, 1956. 

16. 349 U.S. 190, 195 (1955). 

17. 128 F. Supp. 617 (D.Ct., S.D., N.Y. 1955); 
affirmed in United States v. Ullman, 221 F. 2d 
760 (2d Cir., 1955); affirmed by Supreme 
Court of the United States on March 26, 1956. 
Tue New Yorx Times, March 27, 1956, page 1, 
column 8 

18. 18 U.S.C. §3486. 

19. See discussion in Johnson v. 
States, 318 U.S. 189 (1943). 

20. 132 F. 2d 837 (2d Cir., 1942), writ of cer- 
tiorari dismissed, 319 U.S. 41 (1943). 


United 
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was held that at least after a witness 
has confessed all the elements of a 
crime in a general way, he may not 
withhold the details. The Court said 
that while it must be conceded that 
the privilege suppresses the truth, it 


is not a privilege to garble the 
truth. 
The leading case’ on _ this 


subject of waiver is Rogers v. United 
States,*! the Supreme 
Court in 1951. In that case, the pe- 
titioner voluntarily testified to the 
fact that she had been Treasurer of 
the Communist Party of Denver, but 
invoked the privilege when asked 


decided by 


to name the person to whom she 
turned The 
Court laid down a test, and its ap- 
plication to the facts, in the follow- 
ing language: 


over party records. 


. the court was required to deter- 
mine, as it must whenever the privi- 
lege is claimed, whether the question 
presented a reasonable danger of fur- 
ther crimination in light of all the cir- 
cumstances, including any previous 
disclosures. As to each question to 
which a claim of privilege is directed, 
the court must determine whether the 
answer to that particular question 
would subject the witness to a “real 
danger” of further crimination. After 
petitioner’s admission that she held the 
office of Treasurer of the Communist 
Party of Denver, disclosure of ac- 
quaintance with her successor presents 
no more than a “mere imaginary pos- 
sibility” of increasing the danger of 
prosecution.?? 

A still different case is presented 
when the witness unambiguously as- 
serts the privilege before proceeding 
to testify under the protection of an 
immunity statute. In such case, the 
Supreme Court has ruled that for a 
witness’ statements thereafter to 
constitute a waiver, there must be a 
clear and unequivocal expression of 
intent to waive the privilege.?8 

3. “... im any criminal case .. .” 

Counselman vy. Hitchcock,24 de- 
cided by the Supreme Court in 1892, 
set at rest any doubt as to the 
breadth of meaning contained in the 
above four words. There the Court 
said: 


It is impossible that the meaning of 
the constitutional provision can only 
be, that a person shall not be com- 
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pelled to be a witness against himself 

in a criminal prosecution against him- 

self. It would doubtless cover such 
cases; but it is not limited to them. 

The object was to insure that a person 

should not be compelled, when acting 

as a witness in any investigation, to 
give testimony which might tend to 

show that he himself had committed a 

crime. The privilege is limited to crim- 

inal matters, but it is as broad as the 
mischief against which it seeks to 
guard.?5 

4.“. .. to be a witness against 
himself .. .” 

The words “against himself” 
mean that the clause gives no pro- 
tection to disclosure of facts which 
tend to incriminate only third par- 
ties.26 The difficulty, however, is 
that quite frequently answers to 
questions about third parties will 
also involve the witness at least in- 
directly. Therefore, as a_ practical 
matter, this limitation seems to have 
little effect as a brake on the appli- 
cation of the clause. 

Being a witness against himself in- 
cludes not only personal papers and 
oral testimony but also, in theory at 
least, silence. That is, no inference 
of guilt, from a legal standpoint, is 
to be made from a defendant re- 
maining silent.?? 

As to documentary evidence, we 
have seen that the privilege does not 
extend to papers belonging to an 
organization or to quasi-public rec- 
ords. Today with much of business 
being carried on in corporate form 
and with the Federal Government 
requiring so much in the way of de- 
tailed records, there is much docu- 
mentary evidence which is outside 
of the privilege. 

Oral Testimony . . . 

Two Further Questions 

As to oral testimony, there remain 
for consideration the 

(1) who makes the determination 
whether a question is incriminatory, 
and (2) what are the tests of an in- 
criminatory question. 

As to the first question, it was es- 
tablished by Chief Justice Marshall 
in United States v. Burr®® that it is 
the province of the court to judge 
whether any direct answer to the 
question proposed will furnish evi- 


questions 


dence against the witness. Thus, sim- 
ply asserting the privilege is not suf- 
ficient. The witness himself is not 
the sole and ultimate judge of the 
incriminating nature of the ques- 
tion. But, as Chief Justice Marshall 
pointed out, a witness is not re- 
quired to prove that the answer will 
in fact incriminate him, because if 
such were the case, the very purpose 
of the privilege would be defeated, 
because in the course of such proof, 
incriminating facts would be dis- 
closed. 

How then does a court judge 
whether a question is incriminato- 
ry? 

A possible answer need not ad- 
mit the crime or even an element 
of the crime for the question to be 
incriminatory. The concept of “link 
in a chain” was set forth by Chief 
Justice Marshall in the following 
language of United States v. Burr: 

If such answer may disclose a fact 
which furnishes a necessary and essen: 
tial link in a chain of testimony, which 
would be sufficient to convict him of 
any crime, he is not bound to answer 
it so as to furnish matter for that con- 

viction. . . .29 

From the modern cases it appears 
that “link in a chain” includes test- 
imony once removed, ?.e., testimony 
which may reveal sources from 
which evidence could be obtained 
that would lead to conviction ot 
prosecution. In Counselman vy. 
Hitchcock,° the Court 
considered an immunity statute as 


Supreme 


not being co-extensive with the con 


stitutional guarantee because the 


(Continued on page 989) 


21. 340 U.S. 367 (1951). 

22. 340 U.S. 367, 374, 375 (1951). 

23. Smith v. United States, 337 
(1949). 

24. 142 U.S. 547 (1892). 

25. 142 U.S. 547, 562 (1892). It has been held 
that the clause is designed as a protection 
against federal prosecution and that appre- 
hension of state prosecution alone is in- 
sufficient ground for invoking the clause 
United States v. Murdock, 284 U.S. 141 (1931) 
However, a federal immunity statute may be 
broad enough to preclude state prosecution 
based upon evidence given at a federal in- 
quiry. Adams v. Maryland, 347 U.S. 179 (1954) 

26. Saffo v. United States, 213 F. 2d 131 (8th 
Cir., 1954). 

27. Helton v. United States, 221 F. 2d 335 
(5th Cir., 1955). 

28. 25 Fed. Cases 38, Case No 
Ct., D. Va. 1807). 

29. 25 Fed. Cases 38, 41, Case No. 
(Cire. Ct., D. Va. 1807). 

30. 142 U.S. 547 (1892). 
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Politics and the Courts: 


The Struggle for Good Judges Goes On 


by Ben R. Miller + of the Louisiana Bar (Baton Rouge) 


® For many years, the American Bar Association has been conducting a cam- 


paign to remove the appointment of federal judges from politics, a campaign that 
so far has produced more frustration than anything else. In spite of the considered 


views of the Bar, judges are still appointed to the Federal Bench according to 


political considerations, as Mr. Miller’s article demonstrates, Although this is an 


election year, it is hardly likely that the results of the November balloting will alter 


this situation, for the records show that no President since 1884 has failed to make 


judicial appointments almost exclusively from his own party. 





® At the Cleveland Annual Meeting 
in September, 1947, the Lord Chan- 
cellor of England, Viscount Jowitt, 
whose prerogative it was to name 
men to the English Bench, startled 
lawyers 


his audience of American 


when he said: 


I am able to tell you—and no 
one in my country will deny it a 
moment—that I have never let po- 
litical considerations weigh with me to 
the slightest degree in trying to get 
the fittest man. 
[ have never appointed, inciden- 
tally a member of my own Party. 
No one would be bold enough to 
redict when, if ever, such a millen- 
nium would arrive in America. Yet 
ver the years the American Bar As- 
ciation has sought to have politi- 
il consideration weigh only to the 
ightest degree with those who 
minate judges. 
In the April, 1949, issue of the 
URNAL an editorial stated in part:? 
But these principles, this system, 
must fail of their objectives unless ad- 


ministered by an independent judi- 
ciary, a bench—free from any thought 
of obligation to answer to the call of 
politics for special favor—even though 


response be only subconsc ious. 


And in a recent book, Arthur T.’ 


Vanderbilt recites-m his eloquent 
words a truth echoed in the heart 
of every lawyer:* 

We need judges—beholden to no 
man, independent and honest and— 
equally important—believed by all 

men to be independent and honest... . 

The only real power our federal 
judiciary—or for that matter a state 
judiciary—has to secure and enforce 
observance of its decisions is a be- 
lief by most men that it is not .only 
independent of both the legislative 
and executive branches but of parti- 
san ties to a political party as well. 

It was because of a deep convic- 
tion in these principles that the 
Standing Committee on the Federal 
Judiciary in reporting to the House 
of Delegates at its February, 1956, 


meeting, said in part: 





In this critical period when the at- 
tention of the public is focused on 
the judiciary perhaps more keenly 
than ever before, it is important that 
our people do not come to believe 
judicial decisions are partisan pro- 
nouncements or pronouncements by 
partisan judges. 

We know that when the American 
lawyer becomes a judge he can and 
almost invariably does throw off all 
partisan ties and prejudices. But the 
lay public does not understand this 
unique trait of the lawyer. 

This committee and its predeces- 
sors, therefore, have deplored the se- 
lection of federal judges on a partisan 
basis—not only almost entirely from 
the political party then in power but 
often from those who had been most 
active on behalf of that party. We 
fear the loss of the great public con- 
fidence our courts must always have. 


In previous reports by this Com- 
mittee similar concern has been ex- 
pressed.‘ 

Other committees of the Associa- 
tion, as well as many of its individ- 
had 
cerned with the great danger to our 


ual leaders, long been con- 
system of government if our people 
—rightly or wrongly—should 
conclude that the decisions by our 


federal judges are but partisan pro- 


ever 


1. 33 A.B.A.J. 1180 (November, 1947). 

2. 35 A.B.A.J. 319. 

3. Tae Cuattence or Law Rerorm (Prince- 
ton University Press, 1955) at page 11. 

4. 77 A.B.A. Rep. 204 et. seq. (1952), particu- 
larly at pages 207, 213-214. 
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nouncements of the particular poli- 
tical party under whose administra- 
tion thai judge had been appointed. 

In the Assembly on September 7, 
1949, a resolution was introduced 
to seek a constitutional amendment 
intended to meet the objections con- 
sidered to exist, and to define specific 
eligibility requirements for appoint- 
ments to the federal The 
resolution read in part:® 





courts. 


Whereas, our constitutional form of 

government wisely provides that the 

Judicial Branch of our government 

shall be entirely free and independ- 

ent and not under the domination 

of, or beholden in any 

the other branches of 
and... 

Whereas both major political parties 
in the United States have under the 
present system and laws given violence 
to the Constitutional concept of an 
independent judiciary by using the 
same too often as a means of a politi- 
cal payoff, and.... 


respect to, 
government, 


A similar but more restricted rec- 
ommendation by the Committee on 
Jurisprudence and Law Reform 
that same year® was referred back 
to the Committee for further study? 
—and the resolution was referred by 
the Assembly to a Committee for 
further study.® 

The Annual Reports of the As- 
sociation for the years 1950°® and 
1951'° show the continued interest, 
study and concern of the House of 
Delegates, and of the officers and 
these committees, in the 
matter. 

An effort to seek adoption by both 


subject 


political parties of a specific plat- 
form plank or pledge relating to the 
federal judiciary, had begun, per- 
haps, at the 1951 Annual Meeting. 
This resolution adopted by 
the Assembly and the House of Del- 
egates:"? 


was 


Whereas, A qualified and inde- 
pendent judiciary is necessary for the 
maintenance of a coordinate branch 
of our government and for the pro- 
tection and the maintenance of indi- 
vidual freedom and rights; and 
Wuereas, The American’ Bar 
Association is in a position to give im- 
partial and expert views to assist 
those responsible for the selection of 
our judges; and 


) Whereas, It is desirable in the 


Committee of the 


940 American Bar Association Journal 


interests of the people of this country 
that each of the two major parties 
shall, before election, pledge and state 
the policy that the party and its can- 
didate for the Presidency of this na- 
tion and its candidates for the Senate 
will follow with relation to the selec- 
tion of judges; which policy shall in- 
clude the principles hereinafter set 
forth; Now, Therefore, Be It 
RESOLVED, That the President of 
this Association appoint a special com- 
mittee of not than 
call on the platform committee of 


more seven to 
each of the two major political parties 
at its National Convention in 1952 
and request in behalf of this Asso- 
ciation the adoption of a plank in its 
platform pledging itself and its candi- 
dates for President and its candidates 
for the Senate to the following: 
(a) That only the best qualified 
persons available shall be selected 
tor appointment to judicial offices; 
and 
(b) That the President, before 
nominating, and the Senate before 
confirming shall request the report 
and the recommendations of the Ju- 
diciary Committee of the American 
Bar Association. 


The New York Times commented 


editorially on September 24, 1951, 
on this resolution: !? 


If this plan can be successfully car- 
ried out it should go some distance in 
taking the element of partisan poli- 
tics out of judicial nominations. Even 
more important, it would give some 
assurance that judgeships were some- 
thing more than patronage plums. No 
branch of our Government more des- 
perately rigid ad- 
herence to the standards of merit and 
competence than the judiciary. A step 
such as this to make those standards, 


needs the most 


rather than political considerations, 
paramount is a move toward better 
government. The political parties will 
do well to follow the 
lead and the President will be well ad 
vised to take note of it. 


association's 


A “Special Committee on Plat- 


forms of Political Parties” was ap- 
pointed following the action of the 
House in February, 1952.18 


Federal 
Association re- 


In 1952 the Judiciary 


ported in part as follows: !4 


In view of the fact that highly com- 
petent men are readily available to 
fill such positions on the federal 
bench, it is difficult to explain such 




















































long delays in filling existing vacancies 
except on the basis that political con 
siderations have been of primary im 
portance. ... 


Your committee has already sub 
mitted this suggestion and the full 
text of Senator McCarran’s remarks to 
the Board of Governors, but the fol 
lowing quotation from Senator M« 
Carran summarizes the question 
which he raised: 

“Gentlemen, the Chair wishes to 
make an expression here that I wish 
could come before the American Bar 
Association. The Chair has repeatedly 
drawn the attention of this committee 
and of the Senate and of the people 
to the appointment of Judges from 
out of the Department. Today the 
Federal Government is perhaps the 
greatest participant that we have in 
litigation in courts. Today we are 
drawing our judges by nomination 
from the Department of Justice. My 
attention was drawn to this thing very 
forcibly just a few days ago by a party 
who by mere accident happened to 
come into my office and related that 
he had just argued a case in court. He 
said, ‘I don’t see where I have any 
chance down there. Each one of the 
Panel, Circuit Court of Appeals, is 
an appointee from the Department of 
Justice, and the Department of Jus 
tice was my opponent in the case’. 

“Gentlemen, the bench of this coun 
try is the one thing upon which the 
people have had faith and if the 
bench of this country gets to the point 
where the people will have no faith 
in it, such as was expressed by that 
attorney after he had argued his case, 
we are getting to a sad turn of events 
in this country. It is impossible, so 
far as I can see, for Congress to do 
very much with this practice. But to 
should be 


my way of thinking it 


frowned should be con 
demned, and vehemently condemned. 


Today, in the District of Columbia 


upon, it 


men are brought in here from remote 


sections of the country, are given 


5. 74 A.B.A. Rep. pages 92-93 

6. Id. 74, at page 222. 

7. Id., at page 100. 

8. Id., at page 93. 

9. Id., pages 213-218 and 466-469, Reports 
of Committee on Jurisprudence and Law Re- 
form; and pages 113 and 432 for the Debates 
in the House. 

10. Ibid., Vol. 76, pages 211 and 154. 

11. Ibid., Vol. 76 at pages 98 and 155. 

12. Ibid., Vol. 77, at page 352. 

13. Ibid., Vol. 77 at pages 349-352. 

14. Ibid., Vol. 77, at pages 207-212 (Senator 
McCarran’s remarks were made at a hearing 
on March 13, 1952 of the Senate’s Judiciary 
Committee, on which he had served for many 
years and was its chairman). 
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appointments, in the Department of 
Justice, and within a short time they 
are promoted to the bench. Today, in 
the District of Columbia, a high per- 
centage of those who are judges, both 
trial judges and judges in the court of 
review, are former members or em 

ployees of the Department of Justice. 
It is not to be said that a man who is 
employed by the Department of Jus- 
tice is to be condemned. But it is to 
be said for the sake of that agency of 
the government upon which the peo- 
ple rely for justice, that nothing 
should occur that will destroy the con- 
fidence of the people in their secarity, 
their feeling of security, in the 
courts.” 

Also in that year 1952, the Juris- 
prudence and Law Reform Commit- 
tee made the following recommenda- 
tion which the House of Delegates 
adopted: 


2. RESOLVED, 
Bar Association 


That the American 
approves the estab- 
lishment by appropriate statutory or 
other procedure of the requirement 
that any person to be eligible for ap- 
pointment as a Justice of the Supreme 
Court of the United States, or as a 
judge of any court of the United 
States or of the District of Columbia, 
must have had an aggregate of at least 
ten years experience in the practice of 
law, not more than five years of which 
may be as a full-time teacher of law 
in an accredited law school or as a 
judge of a federal court or of a state 
court of original or appellate juris- 
diction, or a combination of said serv- 
ice as a judge or in the practice of 
law. 

RESOLVED, That the Standing Com- 
mittee on Jurisprudence and Law 
Reform be authorized to advocate the 
promulgation of such qualifications 
by appropriate statute or other proce- 
dure as may be necessary.15 


Finally in that same year, 1952, 
at the February meeting the House 
o! Delegates adopted the following 
resolution:16 

REso.veD, That the Committee on 
Platforms of Political Parties is au- 
horized to submit to the two major 
olitical parties for inclusion in their 
espective platforms the following pro- 
osed plank: 

“Jupiciary. A qualified and inde- 
endent judiciary is indispensable to 
i¢ maintenance of a 


coordinate 
ranch of government under our Con- 
itution and to the protection of the 


freedoms and the rights of every in- 
dividual. We commend the policy of 
the Judiciary Committee of the 
United States Senate during the past 
six years irrespective of party affilia- 
tion, of requesting and considering a 
report and recommendation by the 
Judiciary Committee of the American 
Bar Association on nominees submit- 
ted by the President for judicial posi- 
tions. Such policy shall be continued. 
We pledge that only the best qualified 
persons available shall be selected for 
appointment to judicial office and rec- 
ommend that the good offices of the 
American Bar 
availed olf 
pose”. 


shall be 
to accomplish that 


Association 


pur- 


Neither party would 
agree to including such a plank in 
its 1952 platform though I have 
not noted any formal report of that 
special committee as to the result 
of its efforts. 

Nor have I noted the continua- 
tion of any efforts by the House of 
Delegates or any of its Committees 
in the intervening years—1953, 1954 
and 


political 


1955—towards seeking either 


constitutional or _— statutory pro- 


visions, or party pledges, to accom- 
plish these 


objectives. Individual 


leaders of the Association never 
and con- 
cern in the problems, nor labored 


under any delusion that it was only 


abandoned their interest 


one political party which indulged 
in the practice of often treating 
federal judiciary appointments as 


matters of reward or 


partisan 
recognition. 

may be too short to 
recalled that the practices 


which were being complained of 


Memories 
have 


had existed under all prior admin- 
istrations of both political parties at 
least as far back as the Civil War. 


Or some may have had the same 
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Ben R. Miller is a member of the House 
of Delegates of the Association and of 
the Committee on the Federal Judiciary. 
He is a member of the American Law 
Institute, the Council of the Louisiana 
Law Institute, and an honorary member 
of the Order of the Coif. 





hopes as had one leader in the As- 
sociation member of 
the Federal Judiciary Committee on 
January Il, 1951: 


who wrote a 


We can only hope that your com- 
mittee will keep up its good work 
until, at the expiration of the next 
two years, we can have a president, 
perhaps General who 
will put country above party. We can 
then really reorganize the Judiciary 
whenever opportunity is offered. 


Eisenhower, 


Following the 1952 election, pub- 
lic expressions of those in positions 
of authority certainly seemed to 
justify such a belief.'7 

Because we on the Federal Judi- 
ciary Committee knew of the rather 
general misconception as to the 
facts, we felt obligated, however, to 
review and recite some significant 
data concerning the selection of fed- 





15. Ibid., Vol. 77 at page 118 

16. Ibid., Vol. 77 at page 456 

17. At the 1953 Annual Meeting in Boston, 
Attorney General Brownell stated: 

“I view law enforcement as wholly non- 
political; it is a self-defeating process to ap- 
point a person to enforce the laws, not because 
he is able, but because he knows the right 
people and made the right contributions at the 
right time.” 

And at a news conference in Philadelphia 
in the spring of 1954, Chairman Hall said: 

“Federal Judges are not a part of political 
patronage.” 

And Mr. Brownell's address on August 23, 
1955, to the Section of Judicial Administration 


at the Philadelphia meeting, was reported by 
“The Legal Intelligencer” on August 25 as 
follows: 

“Mr. Brownell commented on the problem 
of selecting judges for the federal courts, and 
stated that the Department of Justice reeom- 
mends to the President qualified nominees. He 
said that recommendations were being made 
on a non-partisan basis to obtain judges of 
great ability and competence.” 

President Eisenhower, it will be reealled, 
stated at the 1955 Annual Meeting in Philedel- 
phia that “You have helped secure judges 
who, I believe, will serve in the tradition ef 
John Marshall. No other kind will be ap- 
pointed.” 
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eral judges. For the fact is that from 
Mr, Eisenhower’s inauguration to 
November 4, 1955, 96.4 per cent'® 
of those appointed to the federal 
bench under this administration 
were Republicans—following a prac- 
tice which has been followed by 
both political parties certainly as far 
back as the Civil War. 

The report of our Committee to 
the House of Delegates at the Feb- 
ruary, 1956 meeting, from which I 
have already quoted in part, also 
stated: 


Appointment of Judges 

The American Bar Association as 
well as the general public may well 
be proud of the federal judiciary. Al- 
most without exception they are men 
and women earnestly endeavoring to 
serve, fairly, impartially and ably, in 
the best traditions of an independent 
judiciary. 

The strength of our federal judi- 
ciary, however, lies in the confidence 
of the people that it is not only inde- 
pendent of both the legislative and 
executive branches but of partisan 
ties to a political party as well... . 

We believe that on the eve of a 
presidential election, the organized 
bar should vigorously urge both po- 
litical parties to pledge themselves to 
fundamental principles which both 
should follow in the selection of fed- 
eral judges. 

Yet, as Chief Justice Vanderbilt 
has phrased it, judges must not only 
be “beholden to no man”, but 
“equally important (they must be) 
believed by all men to be independ- 
ent”. 

That committee report, therefore, 
gave the full facts:'® 

PARTISAN SELECTION 

When Cleveland became president 
in 1884 the Federal Judiciary was bet- 
ter than 95% Republican, Not a sin- 
gle Democrat had been named to the 
Supreme Court since 1861. The per- 
centages of partisan appointments by 
each president beginning with Cleve- 
land to November 4, 1955, are as fol- 
lows: 

Cleveland 

Harrison 

(When he took 

office more than 

a majority of the 

Federal bench was 

Republican) 
McKinley 


97.3% Democratic 
87.9% Republican 


95.79%, Republican 
/O 


Theodore 

Roosevelt 

Taft 

(When he took 
office the Federal 
bench was al- 
ready predom- 
inantly Republi- 
can) 

Wilson 

Harding 

(When he took 
office the Federal 
bench was approx- 
imately equally di- 
vided between the 
parties) 

Coolidge 

Hoover 

(When he took 
office the Federal 
bench was al- 
ready predom- 
inantly Republi- 
can) 

F. D. Roosevelt 97 
(During his term 
the Federal bench 
was for the first 
time predomi- 
nantly Demo- 
cratic) 

rruman 

(When he left 
office the Fed- 

eral bench was 
still more predom- 
inantly Demo- 
cratic) 

Eisenhower, to 

November 4, 
1955 


95.8% Republican 
82.2%, Republican 


98.7% Democratic 
97.7% Republican 


94.1% Republican 
85.7% Republican 


% Democratic 


92.2% Democratic 


96.4% Republican 


I have served on the Federal Ju- 
diciary Committee of the Associa- 
tion since October of 1949—a period 
approximately the last 
three years of Mr. Truman’s admin- 


covering 


istration and the first three years of 
Mr. Eisenhower’s. It should be of in- 
terest to compare those two periods. 

The procedure followed by this 
Committee was changed substanti- 
ally at the beginning of President 
Eisenhower's Administration, upon 
the suggestion of Mr. Brownell.?° 
The significant change was the ac- 
quiescence in Mr. Brownell’s sugges- 
tion that the Committee discontinue 
submission to the Attorney General 
of a panel of names for considera- 
tion, upon the occurrence of a va- 
cancy or the creation of a new 
judgeship. The chief value from 
the formulation and submission of 
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such a panel, as had been the prac- 
tice of the Committee since its in- 
ception, was that it constituted in a 
sense a standard or measuring rod 
against which the actual nominee 
could be measured. It was felt that 
a President might be reluctant to 
nominate whom the 


one lawyers 


and general public of the area 
would know fell far below such a 


standard. 


In return for the Committee’s dis- 
continuing the submission of these 
panels, it expected to receive from 
Mr. Brownell prior to a nomination, 
the panel of those under serious 
consideration for the nomination, 
with the Committee to then make 
its report and express its opinion 
for appropriate consideration by 
the Attorney General and the Presi- 
dent. It was therefore expected that 
those of the 


the Committee and 


state and local associations with 
whom liaison would be established, 
could at least measure each against 


all others on such a panel. 


With but few exceptions, how- 
ever, Mr. Brownell has submitted to 
the Committee but a single name 
with respect to each vacancy or new 
judgeship. There is then no panel 
by any segment of the organized Bar 
or from the Attorney General him- 
self against which such a name can 
be measured. One consequence, ol 
course, is that except in those aggra- 
vated instances for which there might 
be specific and provable disqualify- 
ing facts and willing witnesses, the 
Association’s Committee cannot el- 
fectively perform its function “to 
promote the nomination and con- 
firmation’’?! of able men or even “to 
oppose the nomination and confir- 
mation of persons deemed by it to be 


(Continued on page 978) 


18. Information furnished at the request of 
the writer by the Administrative Office of the 
United States Courts, November 4, 1955. 

19. From an address by Judge Evan A. Ev- 
ans, Chief Judge of the United States Court of 
Appeals for the Seventh Circuit, to the Legal 
Club of Chicago, February 14, 1944, and from 
information obtained from the Administrative 
Office of the United States Courts. 

20. Federal Judiciary Appointments: The 
Continuing Struggle for Good Judges, 41 
A.B.A.J. 125 (February, 1955). 

21. By-laws, American Bar Association, Ar- 
ticle X, Section 7 (j), in 74 A.B.A. Rep. (1949 
at pages 528-9. 
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Dallas Meeting Is a BIG Success— 


Even by Texas Standards 


= If you're from Big D, one of those 
honorary Texas citizens that attend- 
ed the 79th 
Round-up in Dallas last August, 
probably still bragging 
about Texas, and, pardner, as even 


Association’s Annual 


yall are 


an honorary Texan knows, that’s a 
lot of country to brag about. If y'all 
weren’t one of the 4429 lawyers who 
registered for the meeting—well, we 
told you not to miss that trip to 
rexas. Don’t blame us, pardner. 

sig D lived up to its reputation: 
it was warm (with highs in the low 
hundreds most of the time) and it 
was friendly, but that Texas en- 
thusiasm turned out to be so con- 
tagious that no one even noticed the 
heat. 

The meeting didn’t begin officially 
until Monday, August 27, but the 
the Dallas 
swarming with lawyers and their 
families on the week end before. The 
National Conference of Commission- 
State 
winding up its sessions, of course, 


lobbies of hotels were 


ers on Uniform Laws was 
and there were meetings of the Con- 
ference of Chief Justices, the Nation- 
al Association of Women Lawyers, 
the National Conference of Bar Pres- 
idents, the National Conference of 
Bar Secretaries, the American Law 
Student Association, and most of the 
seventeen Sections of the American 
Bar Association. The Texas papers 
called it “Lawyers Week”, and “Law- 


yers Week” it certainly was—a week . 


of hard work and lavish entertain- 
ment of lawyers, by lawyers, for law- 
vers. 

(he predominance of the legal 
profession in the crowd at the Stat- 
ler Hilton, the headquarters hotel, 
was emphasized Saturday morning 
wien incumbent bar presidents and 
assembled to 


executive secretaries 


caich the buses for the airport and a 
fly ng visit to Austin and the home 


of the Texas State Bar. The group 
had been provided with bright yel- 
low Honorary Deputy Sheriff shirts, 
and for a while it looked as if the 
whole town had been taken over by 
the lawyer-Deputy Sheriffs. The 
week end was also an opportunity to 
visit Dallas’s excellent shops and 
church services 
and get acquainted with the easy- 


restaurants, attend 


going, warm Texas hospitality. 


One of the noteworthy things 
about this year’s meeting was the 
large attendance at all sessions of the 
The 
Bar 
posed of all members registered at 
the Annual Meeting, held three bus- 
iness sessions prior to the climax of 


Assembly. Assembly of the 


American Association, com- 


Annual 
Dinner on Thursday. At each of 


the week, the traditional 
these sessions, there was a capacity 
crowd in the Main Ballroom of the 
Statler Hilton Hotel. From the 
welcoming addresses and the Presi 
dent’s Annual Address on Monday 
morning, through the addresses of 
Sir Reginald Manningham-Buller, 
Attorney General of England, and 
Paul P. Hutchison, President of the 
Bar 
Wednesday, to that of Sir Edwin 
Savory Herbert, 


Canadian Association, on 
President of the 
Law Society of England, the As- 
sembly heard inspiring messages 
from recognized leaders of the Bar. 

The Annual Dinner of the Asso- 
ciation, the climax of the week’s ac- 
tivities, heard an address by Henry 
Cabot Lodge, Jr., United States Am- 
bassador to the United Nations, and 
witnessed the presentation of the 
American Bar Association Medal to 
Dean Robert G. Storey, of Southern 
Methodist University Law School, 
for his contributions to American 
jurisprudence. The Medal is regard- 
ed as the greatest honor within the 


gift of the American Bar Association. 





Dean Storey is the twenty-first law- 
yer to receive the Medal since it was 


first awarded, in 1929 to 
Williston. 

The House of Delegates, the pol- 
icy-making body of the Association, 
held four business sessions during 
the week, at which many reports of 
importance to the profession and the 
debated and acted 
detailed account of the 
work of the House will appear in the 
November issue of the JouRNAL. 

It is impossible in a few para- 
graphs to give even a cursory account 
of the many activities of the Asso- 
ciation’s Sections and the affiliated 
organizations that hold their meet- 
ings in conjunction with the Ameri- 
can Bar Association. To pick at ran- 
dom, some of the most interesting 
events in Dallas included the An- 
nual Dinner in Honor of the Judi- 
ciary of the United States, under the 
auspices of the Section of Judicial 
Administration, at which Supreme 


Samuel 


country were 


upon. A 


Court Justice Tom Clark spoke; the 
joint luncheon of the Junior Bar 
Conference and the Section of In- 
ternational and Comparative Law 
on Tuesday; the Texas barbeque, 
sponsored by the Patent Bar of Tex- 
as, at the Godfrey Ranch on Wed- 
nesday; and the address by Attorney 
General Brownell, delivered before 
a luncheon meeting of the Confer- 
ence of Bar Presidents on Sunday. 
An Annual Meeting, of course, 
is a gathering of lawyers to transact 
the business of their Association and 
to exchange information and ideas 
that will be mutually beneficial to 
them and to the public, but a meet- 
ing is also a time for renewing old 
friendships and making new ones. 
Texas hospitality is famous, and the 
host bar associations proved that it 
is no myth. Beginning with the re- 
ception by the Dallas Bar Associa- 
(Continued on page 966) 
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s Intemporantia Librorum 


British barrister Roger North more than a century 
ago lamented that the large number of judicial reports 
which were continuing to appear were becoming a seri- 
ous burden to the practicing lawyer. He complained 
that it was difficult to discover where this imtemporan- 
tia librorum would end. In Coke’s day the whole cata- 
logue of judicial reports consisted of the Year Books, 
Plowden, Judge Dyer’s summary, Coke’s own works, 
about fifteen books or treatises, and a similar number 
of law reports. In the early 19th Century the judicial 
reports in England in a good law library amounted to 
upwards of 400 volumes. The annual increase was ten 
or twelve more. North declared that this presented an 
alarming prospect for the lawyers of the next century— 
meaning us! Even in North’s day he felt that the in- 
creasing number of law reports required to form an 
even tolerable library, along with the high price 
charged for reports, had in his day “become a most 
serious grievance to the students of the law.” 

More recently in England it has been charged that 
even lawyers themselves are quite inadequately ac- 
quainted with the legal system in which they profess 
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to be experts. No legal mind is sufficiently powerfu 
to grasp the whole law as it now exists. One Englis! 
lawyer has even stated that the English civil law today 
as an entire system “is unknowable.” 

In the pages of our own JouRNAL in 1949 Robert I 
Swaine declared: 

No one human mind could possibly sufhiciently emcompass 
all the statutes, regulations and rulings of the Interstate 
Commerce Commission, the Bureau of Internal Revenue 
the Securities and Exchange Commission, and the Na 
tional Labor Relations Board, not to mention all the 
other federal and state administrative agencies, and at 
the same time have a sufficiently broad knowledge and 
experience in common law fundamentals, to give compe 
tent advice on all the subjects within the jurisdiction of 
those agencies. 

What is the solution of this continuous accumula- 
tion of decisions? Today a lawyer who cited the Year 
Books as authority would not expect a modern court 
to be much persuaded, even though it might be some- 
what awed by his esoteric erudition. Our law progresses. 
Through its warp and woof we can discern certain 
great principles. While this is not true of statute law 
so much, it is true of our common law. It was Holmes 
who observed that, “The reports of a given jurisdic- 
tion in the course of a generation take up pretty much 
the whole body of the law, and restate it from the pres- 
ent point of view. We could reconstruct the corpus from 
them if all that went before were burned. The use of the 
earlier reports is mainly historical.” This astute ob- 
servation gives hope to the young law student today who 
is starting out on the long road to becoming learned 
in the law. If it is true that the law is restated each 
generation, it is certainly not necessary for the law 
student to have studied all of the decisions in the Year 
Books, as young Lord Mansfield is reputed to have done 
when he was a law student. The Year Books are still 
available for those who wish to dive deep into the 
ancient mysteries of the common law. 

Today with our modern research tools, our improve- 
ments in indexing, and with the advantage of text 
writers on a variety of law points, we need have no 
fear of the intemporantia librorum creating a situa- 
tion where the law as it is applied today becomes un- 
knowable. 

As we go forward into the future we can do so with 
the assurance that while our law today is no longer 
contained in some thirty or fifty volumes as it was in 
Coke’s time, it does not have to be. Today we have 
more lawyers for research work. Today we have better 
research methods. Today there are better tools and 
techniques for locating the law on any specific point. 
As lawyers in the tradition of the common law we know 
that every case stands on its own facts. We know that 
precedents and the doctrine of stare decisis are not 
strait jackets but merely persuasive reasons as to how 
this new case of ours ought to be decided. It was Roscoe 
Pound who said that the general run of rules of law 
had a life of only one generation and that “fifty years is 
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| long life for a rule.” We lawyers need only apply the 
aw of our own generation. The competent lawyer is 
10t the one who knows all the law, but rather he who 
knows the law on the crucial point on which his case 
lepends. It is absolutely imperative today, however, 
that a lawyer learn well how to use the research tools 
which are available. If he does not, he, too, may well 
be smothered by the intemporantia libvorum with 
which he is called upon to work today. 





From a Member of 
Our Advisory Board 











« Lawyer, Know Thyself 


Knowledge about the legal profession covers many fields 
the most neglected of which has been “the economic 
condition of the lawyer”. This phrase means not only 
his own economic status but also his position in the 
economy of the nation as a whole. 

The failure of our profession to know itself and to 
state the facts has left the general public in profound 
ignorance. Leaders of public opinion have had no refer- 
ence source to which they could turn for reliable data. 

The first edition of America’s Needs and Resources 
was published by the Twentieth Century Fund in 1947 
—the year the Survey of the Legal Profession was organ- 
ized under the auspices of the American Bar Associa- 
tion. That valuable book of 812 pages had just one line 
in its index about lawyers and gave three citations. 


Editorials 





As the Survey draws to its close, the second edition of 
America’s Needs and Resources was published in 1955. 
It is a great treatise of 1148 pages and contains not a 
single reference to lawyers or America’s need for them. 

While it still seems to be unhappily true that knowl- 
edge about the fundamental economics of the legal 


profession has not yet reached the general public, it is 
equally true that great progress has been made in as- 
sembling the basic data. 

Elsewhere in this issue the article by Robert M. Segal 
shows how much we are learning, thanks to the co-op- 
eration of the U. S. Department of Commerce. 

Figures as to incomes of lawyers on a national scale 
have been published by the Department and a new re 
port bringing income figures down to 1954 is expected 
this summer. 

I'he Iowa State Bar Association has just published 
Incomes of Iowa Lawyers. The Minnesota State Bar 
Association made a similar report a year ago. 

The American Bar Foundation has undertaken 
studies about number of lawyers, their incomes and 
related economic factors. These studies, when pub- 
lished, should be of great value. 

Now that the essential factual material is rapidly 
being assembled the next step for the organized Bar will 
be to disseminate the information so that it works its 
way into the best reference and text books and thence 
emerges into the fund of common knowledge on which 
public opinion in America rests, 

REGINALD HEBER SMITH 
Boston, Massachusetts 


Notice of Hearing On Proposed Section on 


Negligence and Workmen’s Compensation Law 


® At the 1956 Annual Meeting the House of Delegates recommitted to the 


Board of Governors for further hearing, study and report a proposal to 


establish a Section of Negligence and Workmen's Compensation Law. There 


was also referred to the Board for study and report a proposal to change 


the name of the Section of Insurance Law to the Section of Insurance, Neg- 


ligence and Compensation Law and to expand the object and purpose 


clause of the Section. 


Notice is hereby given that a hearing will be held by a sub-committee of 


the Board of Governors at the American Bar Center in Chicago, Illinois, on 
October 25, 1956, at 10 a.m., at which members of the Association interested 
in the above proposals will be afforded an opportunity to express their 


views thereon. Members who find it inconvenient to attend the hearing but 


who desire to express their views may communicate them in writing prior 


to October 25 to the undersigned sub-committee. 


RicHMOND C. CospurN, Chairman 
1715 Ambassador Building 
St. Louis, Missouri 


E. SMYTHE GAMBRELI 
C & § National Bank Building 
Atlanta 3, Georgia 


DoucLas McKay 
Barringer Building 
Columbia. South Carolina 
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The 1954 Revenue Code: 


Some Corporate Division Problems 


by Francis W. Sams + of the Florida Bar (Miami) 


® This is another in a series of articles written by members of the Section of 


Taxation intended to acquaint members of the Bar generally with some of the 
more important aspects of and recent changes in basic tax law. A part of the 


emphasis in this series will be, when appropriate, on the Treasury Regulations. 
The entire series is being prepared under the supervision of the Publications 


Committee of the Section. 





® Business exigencies or court de- 
crees frequently necessitate the divi- 
sion of two or more businesses op- 
erated by a single corporation into 
separate corporate components with 
ownership of the resulting corpora- 
tion or corporations vesting in the 
shareholders of the original corpo- 
ration. Divergent stockholder opin- 
ion on matters of policy or an 
antitrust decree may require the 
divestment by the corporation of cer- 
tain of its interests. These are the 
usual examples, but of course there 
are others, e.g., a desire to insulate 
a profitable business from one which 
presents financial hazards or a need 
to separate interests along geographi- 
cal or operational lines. 

The problem is how to accom- 
plish such a separation without the 
immediate recognition of gain or 
loss. This may be done within the 
existing corporate structure simply 
by a transfer to a new corporation 
of the corporate assets to be segre- 
gated in exchange for all the new 
corporation’s stock and_ securities. 
Such a transfer would be tax-free 
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under Section 351. But, if the ex- 
igencies of the separation require 
direct ownership of the new corpora- 
tion by the shareholders of the origi- 
nal corporation, rather than the 
corporation itself, then the transfer 
must be made pursuant to a Section 
368 (a)(1)(D) plan of reorganization 
in order to postpone the recognition 
of gain or loss, at least in so far as 
the transferor corporation is con- 
cerned. 


I. Divisive Reorganizations 

Divisive reorganizations of an exist- 
ing corporate structure may take 
the form of either a spin-off, a split- 
off or a split-up. In a spin-off, the 
original corporation transfers part 
of its assets to a new corporation in 
exchange for its stock. The stock of 
the new corporation is then distrib- 
uted to the shareholders of the 


original corporation. There is no 
exchange by the shareholders of 
their stock in the original corpora- 
tion for that of the new corpora- 
tion, and after the spin-off, both the 
original and the new corporation 
continue in business. Split-offs differ 


from spin-offs only in that there is 
an exchange by the shareholders of 
stock in the original corporation for 
stock in the new corporation. In a 
split-up, however, all of the assets 
of the original corporation are di- 
vided between two new corporations 
in exchange for the stock of both 
corporations. The original corpora- 
tion then is dissolved and the stock 
in the new corporations is distrib- 
uted to its stockholders in exchange 
for its stock. The new corporations 
thereafter carry on the former busi- 
nesses of the original corporation. 

Divisive reorganizations which 
take the form of spin-offs, split-offs 
or split-ups must meet the require- 
ments of Section 368 (a) (1) (D)? in 
order to be accomplished without 
the immediate recognition of gain 
or loss. Section 368 (a) (1) (D) was 
derived: from Section 112 (g) (1) (D) 
of the 1939 Code but has been con- 
siderably broadened. Under Clause 
(D) of the 1939 Code, control of 
the new corporation had to vest 
in “the transferor or its shareholders 
or both” immediately after the trans- 
arose as to the 


fer. Uncertainty 


meaning of the words “its share: 


1. Section 368(a)(1)(D) covers: “... 4 
transfer by a corporation of all or a part of its 
assets to another corporation if immediately 
after the transfer the transferor, or one or 
more of its shareholders (including persons 
who were shareholders immediately before 
the transfer), or any combination thereof, is 
in control of the corporation to which the «s- 
sets are transferred... .” 
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It was held that when a 
shareholder exchanged all of his 


ylders”’. 


stock in the original corporation 
for the stock of the new corporation 
he was no longer one of the original 
corporation’s shareholders for pur- 
poses of Section 112 (g) (1) (D) and 
therefore gain or loss was to 
be recognized on the transaction.? 
Continuity of interest in the origi- 
nal corporation is no longer neces- 
sary now. Under Section 368 (a) (1) 
(D), it is sufficient if the persons in 
control of the new corporation after 
the transfer were shareholders of the 
original corporation “immediately 
before the transfer’. 

Section 368(a) 1) (D)  has_re- 
solved another doubt which existed 
under former Clause (D) as to what 
participation was required on the 
part of shareholders of the original 
corporation in control of the new 
corporation. For example, if less 
than all of the shareholders of the 
original corporation became share- 
holders of the new 
could there be a (D) _ reorganiza- 
tion? The Fifth Circuit in Reilly 
Oil Co. v. Commissioner® held that 


corporation, 


there could when immediately aft- 
er the transfer 100 per cent of the 
stock of the new corporation was 
owned by only 68.93 per cent of the 
original corporation’s shareholders 
But what if the percentage had been 
less than 50 per cent of the share- 
holders of the original corporation? 
Would the same result have 
tained? There wasat least some doubt 
that it would. This doubt no longer 
remains under Section 368 (a)(1)(D), 
however, since it is now specifically 
provided that control of the new cor- 


ob- 


“one or 
more of its [the original corpora- 
tion’s] shareholders” after the trans- 
fer. 

Section 368 (a) (1)"(D) has added 
a new requirement not present in 
lormer Clause (D) which must be 
met before a corporate separation 
will qualify for non-recognition of 
gain or loss under its provisions. 
lis requirement is that stock or 
securities of the new corporation 
mist be distributed to the share- 
he'ders of the original corporation 


poration need be in only 


“in a transaction which qualifies un- 
der Section 354, 355 or 356”. Sec- 
tion 354 by its own terms will not 
apply to a corporate separation pur- 
suant to Clause (D). It is appli- 
cable to (D) reorganizations only if 
the new corporation receives sub- 
stantially all the assets of the origi- 
nal corporation and thereatter 
distributes to 


the 
original corporation 
its shareholders all of 


the stock, 


securities and other properties of 


the new corporation received by it 
as well as its other properties. Sec- 
tion 354(b). This rules out spin-offs 
and split-offs pursuant to a clause 
(D) reorganization since the origi- 
nal corporation must be liquidated 
after the transfer of substantially all 
of its assets. It also eliminates split- 
ups, since there can only be a single 
transferee corporation. Accordingly, 
it is to Sections 355 and 356 that we 
must look for the rules governing 
corporate distributions pursuant to 
a clause (D) reorganization. 


II. Corporate Distributions 

Section 355 is the crux of corporate 
separations in (D) reorganizations. 
It sets the pattern against which the 
recognition of gain or loss is to be 
measured in 


with divi- 


sive reorganizations and distribu- 


connection 


tions where the effect is to leave two 
or more corporations in the place 
of one, each of which after the sep- 
aration is engaged in an active trade 
or business or controls a corpora- 
tion which is so engaged. 

As with the other reorganization 
provisions, Section 355 was designed 
to protect against 
abuses and to eliminate many of the 
uncertainties 


reorganization 


which existed under 
prior law. The results generally have 
been regarded as salutary but as not 
without their limitations. As might 
be expected, many new problems 
have been created. 

Initially it should be noted that 
the 1954 Code completely eliminates 
the requirement of an antecedent 
transfer of assets by the original cor- 
poration to the corporation whose 
stock is distributed. Divisions which 
may produce non-recognition of gain 
or loss are instead classified simply 
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as distributions of stock of a con- 
trolled corporation. 


A, Distributions to Sharehold- 
ers or Security Holders 
Section 355 governs the tax-free dis- 
tribution by one corporation of 
stock and securities in a controlled 
corporation created pursuant to a 
(D) reorganization. A cor- 
poration is “controlled” only if the 
distributing corporation owns at 
least 80 per cent of the voting stock 
of the new corporation and at least 
80 per cent of the total number of 
shares of all other classes of stock.® 


Clause 


If this requirement is not met, the 
distribution will not be tax-free and 
of course the separation would not 
qualify as a (D) reorganization in 
the first instance. 

The distribution to qualify must 
also be of all the stock and securities 
held by the distributing corporation 
in the controlled corporation imme- 
diately prior to the distribution. 
However, if it can be established to 
the satisfaction of the Commissioner 
that one of the principal purposes 
of the plan is not to avoid federal 
income taxes, then stock and securi- 
ties in the controlled corporation 
may be retained by the distributing 
corporation provided sufficient stock 
is distributed to shareholders to 
place in them the control required 
by Section 368(c) .® 

Distributions of stock in the con- 
trolled corporation may be made to 
shareholders of the original corpora- 
tion regardless of whether there is 
an exchange by the shareholders of 
stock in the original corporation for 
the stock of the new corporation.” 
Moreover, the distribution to share- 
holders need not be pro rata.’ This 
removes all question concerning the 
qualification of split-ups, as the Sen- 
~ 2. See Weicker v. Howbert, 103 F. 2d 105 (10 
Cir. 1939); Case v. Commissioner, 103 F. 2d 
283 (9 Cir. 1939); and Morgan v. Helvering, 
117 F. 2d 334 (2 Cir. 1941). 

3. 189 F. 2d 382 (1951). See also Seiberling 
Rubber Company v. Commissioner, 169 F. 2d 
595 (6 Cir. 1948) and Toklan Royalty Corpora- 
tion v. Jones, 58 F. Supp. 967 (W.D. Okla 
1944) appeal dismissed 147 F. 2d 856 (10 Cir. 
1945). 

4. See the dissent in the Reilly case before 
the Tax Court: Reilly Oil Co. v. Commission- 
er, 13 T.C. 919, 929-930 (1949). 

. Section 368(c). 

Section 355(a) (1) (D). 


- Section 355 (a) (2) (B). 
. Section 355(a) (2) (A). 


onow 
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ate Finance Committee Report® and 
the Regulations'® expressly recog- 
nize. However, a non-pro rata dis- 
tribution may invite tax if it results 
in a gift or has the effect of the pay- 
ment of compensation. This follows 
from the reference contained in Sec- 
tion 356(f) to the appropriate pro- 
visions of the Code governing such 
situations. The Senate Finance Com- 
mittee Report in discussing a similar 
reference in Section 351 (d) states 
that “will be 
treated as if the stock and securities 
had first been propor- 
tion and then some of such stock and 
securities had been used to make 
gifts, to pay compensation or to sat- 
isfy obligations of any kind”. 
Distributions of stock can be made 


such transactions 


received in 


to security holders only if there is 
an exchange of securities in the dis 
tributing corporation for stock in 
the controlled corporation. There is 
no indication of the amount of se- 
curities which must be surrendered 
in relation to the amount of stock 
received and neither the Committee 
Reports nor the Regulations throw 
any light on this problem. 

Furthermore, securities in a con- 
trolled corporation may be distrib- 
uted only if securities are received 
in exchange. And, if the principal 
amount of the securities distributed 
exceeds the principal amount sur- 
rendered, then the fair market value 
of such excess principal amount is 
taxed as other property or “boot” 
under Section 356.!* 

Stock in the controlled corpora- 
tion which was acquired by the dis- 
tributing corporation in a taxable 
transaction within five years of the 
date of distribution is also consid- 
ered “boot’,!® as apparently are 
stock rights stock warrants 
which the Regulations state are not 
included in the term “stock and se- 
curities”.14 

On the other hand, preferred 
stock may be distributed under Sec- 
tion 355! and this presents an im- 
portant departure from Section 112 
(b)(11) of the 1939 code. The pre- 
ferred stock will be subject to the 
provisions of Section 306, however, 
and may result in ordinary income 


and 
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upon disposition. 


B. Device Provisions 


Distributions of stock and securities 
in a controlled corporation ‘used 
principally as a device for the dis- 
tribution of the earnings and profits 
of the distributing corporation or 
the controlled corporation or both” 
are of course prohibited. This pro- 
contained in 355 
(a)(1)(B) is a holdover from the 1939 
Code and presents a purely factual 


vision, Section 


test for its application. It obviously 
permits a great deal of latitude in 
enforcement and doubtless may be a 
fruitful source of litigation. 

The Regulations provide with re- 
spect to the device provisions that a 
distribution will not qualify “where 
carried out for purposes not ger- 
mane to the business of the corpora- 
tion”. Section 1.355-2(c). “Business 
purpose” has of course long been a 
part of the law relating to reorgani- 
zations'® and continues to be so.'7 
The Commissioner continues to 
take the position that the business 
purpose must be that of the corpo- 
ration rather than the shareholders. 
This is a contention which has not 
always been looked upon with favor 
by the courts.18 

Section 355 (a) (1) (B) 
tain a qualification of its device pro- 
visions. It states that: 


does con- 


. . the mere fact that subsequent to 
the distribution stock or securities in 
one or more of such corporations are 
sold or exchanged by all or some of 
the distributees (other than pursuant 
to an arrangement negotiated or 
agreed upon prior to such distribu- 
tion) shall not be construed to mean 
that the transaction was used princi- 
pally as such a device. 

As might be expected, the Regu- 
lations take a very narrow and re- 
strictive view of this provision. 
Section 1.355-2(b) provides with re- 
spect to sales negotiated after a dis- 
tribution that the mere fact of such 
a sale is not determinative that the 
distribution was a device for the dis- 
tribution of earnings and _ profits; 
however, it will be taken as evidence 
of such a device. This is a harsh in- 
terpretation of the law and one that 
will cast a shadow of uncertainty 


Gordon—Miami 


Francis W. Sams attended Phillips Exe- 
ter Academy and Princeton University 





and received his law degree from Stet- 
son University.. Now practicing in Mi- 
ami, he was formerly with the Tax Di- 
vision of the Department of Justice. 





over many transactions that would 
otherwise have qualified. 

The Regulations are also strict in 
their interpretation of the signifi- 
cance to be ascribed to a sale negoti- 
ated prior to distribution. In effect 
they raise an irrebutable presump- 
tion that a distribution made under 
such circumstances is a device for 
the distribution of earnings and 
profits regardless of the surrounding 
facts and circumstances. 

There has been, as might be ex- 
pected, criticism of these provisions 
of the Regulations. It has been sug- 
gested that a proper interpretation 
of Section 355(a)(1)(B) should be 
that if there is no prior negotiated 
sale, then the presumption is that 
the distribution was not a device for 
distribution olf 
profits. In the case of a prior negoti- 


the earnings and 
ated sale, however, the selling share- 


(Continued on page 980) 





9. S. Rep. No. 1635, 83d Cong., 2d Sess 
pages 266-267 

10. Section 1.355-3(a) 

11. S. Rep. No. 1635, supra, Note 9, pages 
264-265. 

12. Section 355(a)(3) and (4). 

13. See Note 12, supra. 

14. Section 1.355-1(a). 

15. Regulations, Section 1.355-3(b). 

16. Gregory v. Helvering, 293 U. S. 465 
(1935). 

17. Regulations, Section 1.368-1(b). 

18. See, e.g., Survaunt v. Commissioner, 162 
F. 2d 753 (8th Cir. 1947). 
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James WILSON, FOUNDING 
FATHER, 1742-1798. By Charles 
Page Smith. Chapel Hill: University 
of North Carolina Press. 1956. $7.50. 
Pages 426. 

Emerson said, “There is properly 
no history, only biography.” In this 
spirit Charles Page Smith has at- 
tempted to illuminate a period of 
history of unique interest and en- 
during importance to members of 
the legal profession. His book reveals 
the events leading up to the estab- 
lishment of the United States of 
America through the eyes of one of 
the chief participants in those events 

James Wilson. The period under 
consideration began with the enact- 
ment of the Stamp Act in 1765. The 
period continued, in the words of 
Professor Frothingham, as “a single 
step forward, which it required thir- 
ty years to take, and in which the 
British subjects of thirteen colonies, 
formed into communities under au- 
thority derived from the crown, ad- 
vanced to the position of citizens of 
thirteen independent States, organ- 
ized on the basis of the sovereignty 
of the people, and united into a na- 
tion under a republican form of 
government”. This period of our 
history was also the span of Wilson’s 
life in America. 

He was born in 1742 on a farm in 
the lowlands of Scotland and _ar- 
rived in New York in 1765. That 
same year representatives of nine 
colonies, meeting in New York to 
consider the recently imposed stamp 
duties, raised the cry “no taxation 
vithout representation”. They re- 
olved: “That the only representa- 
es of the people of these colonies 
persons chosen therein by them- 
se ves, and that no taxes ever have 
been, or can be constitutionally im- 
pesed on them, but by their respec- 


- =< 


tive legislatures.” Wilson's death oc- 
curred only a few years after the 
close of the period described by 
Frothingham. 

Mr. Smith’s analysis of Wilson's 
life is especially significant because 
of the oblivion into which, accord- 
ing to the author, Wilson’s name 
has fallen. It is said that Wilson, 
alone among the great figures of his 
age, has been without a biography. 
Not only is his name virtually un- 
known to the general public, but 
also many historians have only a 
vague idea of the range and variety 
of his accomplishments. The pur- 
pose of the book, therefore, is to 
restore James Wilson to his proper 
place among the great figures of our 
history. 

Wilson’s career certainly deserves 
the most careful consideration of 
lawyers and other students of demo- 
cratic institutions. He was a leading 
participant in every great American 
political event during his lifetime. 
Throughout his career, Wilson's 
contributions to those events showed 
the work of an unusually intelligent 
and well-educated lawyer motivated 
not only by his own personal ambi- 
tion, but also by a keen awareness of 
the great problems of his generation. 
His entry into politics was marked 
by his participation in the Second 
Continental Congress in 1775, and 
he became one of the most influen- 
tial members of that body. Although 
he accepted with the greatest reluc- 
tance the breaking of all ties with 
England, he was one of the nine 
signers of the Declaration of Inde- 
pendence from Pennsylvania. 


During the Federal Convention of 
1787, Wilson played a prominent 
role in the framing of the Constitu- 
tion of the United States. Max Far- 
rand placed Wilson second only to 
James Madison, of Virginia, in con- 


structive leadership there. William 
Pierce’s character sketch of Wilson 
shows the esteem in which he had 
come to be held by members of his 
own generation: 


Mr. Wilson ranks among the foremost 
in legal and political knowledge. He 
has joined to a fine genius all that can 
set him off and show him to advant- 
age. He is well acquainted with Man, 
and understands all the passions that 
influence him. Government seems to 
have been his peculiar Study, all the 
political institutions of the World he 
knows in detail, and can trace the 
causes and effects of every revolution 
from the earliest stages of the Grecian 
commonwealth down to the present 
time. No man is more clear, copious, 
and comprehensive than Mr. Wilson, 
yet he is no great Orator. He draws 
the attention not by the charm of his 
eloquence, but by the force of his 
reasoning. . . . 3 FARRAND 91-92 (rev. 

ed., 1937). 

Throughout the debates in the Fed- 
eral Convention, Wilson consistent- 
ly maintained the position that 
the foundations of the government 
should be made as broad as possible 
by placing the ultimate political 
control in the people themselves. 
For this reason, he spoke in favor of 
the direct election of the President, 
a reform which is still the subject of 
debate today. He struggled unceas- 
ingly for the principle of propor- 
tional representation. Even after the 
issue had been decided in favor of 
equal representation in the Senate, 
he continued to chide the delegates 
for what he considered to be their 
acceptance of false principles of gov- 
ernment. 

As the only member of the ratify- 
ing convention of Pennsylvania of 
1787 who had also been a member 
of the Federal Convention, Wilson 
was given the leading role in defend- 
ing the recently framed Constitution 
against the attacks of the delegates 
from the western counties. The con- 
test in Pennsylvania had been ex- 
ceedingly bitter, and some historians 
that but for Wilson’s 
speech, the Constitution would not 
have been adopted. Mr. Smith con- 
cludes that the substantial majority 
which the Constitution received in 
the ratifying convention was, in a 


have said 





October, 1956 * Vol. 42 949 








Books for Lawyers 


real sense, a personal triumph of 
Wilson’s. 

Wilson’s appointment as a Justice 
of the Supreme Court of the United 
States climaxed what had been one 
of the most distinguished legal ca- 
reers of that generation. It is possi- 
ble, however, that Wilson was cha- 
grined at not being made Chief 
Justice, which post was given to 
John Jay. Mr. Smith states that cer- 
tainly Wilson was Jay’s superior in 
matters of law, but that Jay was a 
popular figure in the wavering state 
of New York, and had also demon- 
strated his ability to make friends as 
secretary of foreign affairs in the 
Confederation Congress, an ability 
which the Chief Justice would need 
in large measure. 

The speculative mania common 
among many leading figures of his 
day led Wilson to buy large tracts of 
land and build factories on a narrow 
foundation of credit. In these activi- 
ties he was not motivated solely by 
considerations of personal gain, but 
considered himself to be a trustee 
for posterity whose duty it was to 
supervise the development of the re- 
sources of the nation—a develop- 
ment which he was sure would oc- 
cur. These speculations led to his 
downfall, and he died in disgrace in 
1798, a fugitive trying to escape im- 
prisonment for debt. 

Mr. Smith has given us a conven- 
ient summary of Wilson’s life and 
his major contributions to Ameri- 
can legal institutions and thought. 
Critical 
can constitutional history, however, 


scholars of Anglo-Ameri- 
may take issue with the author on 
certain the 
book. This reviewer disagrees with 
some of the statements made con- 
cerning Wilson’s contributions to 
the treason embodied 
in the Constitution of the United 
States, Article III, Section 3. It is 
said that Wilson, as a member of the 
Committee of Detail, had much to 
do with the restriction imposed by 
that clause that treason 
proved by the testimony of two wit- 


matters discussed in 


clause as 


must be 


nesses to the same overt act. Actual- 
ly, the report of the Committee of 
Detail did not contain the 


“ 


same 
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overt act” restriction. When it was 
moved in the convention to insert 
those words, Wilson spoke after his 
colleague from Pennsylvania, Benja- 
min Franklin, had expressed him- 
self in favor of the amendment. Wil- 
was reported to 
“Much may be said on both sides. 
Treason may sometimes be practised 


son have said: 


in such a manner, as to render proof 
extremely difficult—as in a traitor- 
ous correspondence with an Ene- 
my.” 2 FARRAND 348 (rev. ed., 1937) . 
Wilson finally resolved his difficul- 
ties with the proposal and voted in 
favor of it. 

The treason 
clause is also marred by the state- 
ment that English law since the stat- 
ute of Edward III, 25 Edw. 3, stat. 5, 
c. 2, 1350, had required two witness- 


discussion of the 


es to an overt act in all treason cases. 
This misstates the development of 
the English law of treason by two 
centuries. According to one author- 
ity, “It is clear enough that the rule 
requiring two witnesses to prove a 
charge of treason was not a com- 
mon-law rule, but had its beginning 
in the statutes of the 1500s.” 7 Wic- 
MORE §2036 (3d ed., 1940). 
Despite these shortcomings in 
technical matters, this 
undoubtedly represents a real con- 


biography 


tribution to our knowledge of those 
vital events of the eighteenth cen- 
tury which shaped our legal and 
political institutions. 

RicHarp L. PERRY 
Chicago, Illinois 


Tue ROAD TO JUSTICE. By 
the Right Hon. Sir Alfred Denning. 
London: Stevens and Sons, Limited. 
1955. $1.90. Pages 118. 


Dury AND ART IN ADVO- 
CACY. By the Hon. Sir Malcolm Hil- 
bery. London: Stevens and Sons, 
Limited. 1951. $1.50. Pages 44. 
American 


lawyers, especially 


young lawyers, will be interested in 
reading two short books recently 
published in England. The first, 
The Road to Justice, is a very prac- 
tical resumé of several important 
aspects of judicial and legal work. 


Sir Alfred Denning’s book is the re- 
numerous addresses which 


sult of 
he has made, including one at the 
American Bar Annual 
Meeting in 1955. Sir Alfred states 
that he was interested in showing 
what is the right road or way to ar- 
rive at justice. He does it very well. 

His book covers the elements of a 
fair trial. He points out in connec- 
tion with the judge himself that it is 
vital that judges be independent un- 


Association 


der our system. English and Ameri- 
can judges are not creatures of the 
state as they are on the Continent. 
He points out that no man should 
be a judge in his own cause and 
gives the detailed reasons why. He 
reiterates, too, that justice must not 
only appear to be done, but must 
be seen to be done, an ancient prin- 
ciple of English—and American- 
law. 

Sir Alfred also sets forth the qual 
ities of the honest lawyer. Among 
the outstanding qualities of a law 
yer which he lists are: first, his com- 
mand of language; second, his cour- 
age; and third, his courtesy. He says 
the great lawyers have been distin- 
their fairness, their 
their courage and _ their 

(page 63). The final 
chapters of this excellent little book 
deal with the free press and some 


guished 
honesty, 


“ by 


courtesy”. 


other aspects of the law such as free- 
dom of contract, freedom of asso 
freedom from 
freedom of 


These chapters represent wise and 


ciation, injury 


and lastly, religion 
thoughtful conclusions by a leading 
English judge. 
will do well to take time to read this 
book ‘and to make it part of their 


American lawyers 


library. 
Sir Malcolm Hilbery’s book deals 
with duty and art in advocacy 


It is addressed primarily to future 
British barristers. Sir Malcolm dis 
cusses the duty of an advocate t 
abide by the code of honor which 
as has been said, is more binding 
While America® 
lawyers may find some reasons fo! 


than a_ statute. 
disagreeing with some of the con 
clusions reached by Sir Malcolm a: 
to an advocate’s duty, none will dis 
agree that the code of honor of tht 
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British advocate is one of the rea- 
sons for the high quality of British 
justice as well as the high place the 
British barrister occupies in the le- 
gal profession. 

Sir Malcolm also discusses the art 
of advocacy. There are numerous 
books on advocacy and Sir Mal- 
colm’s chapter on that subject deals 
with some of the high points only. 
Some of his hints are well worth 
taking. Advocacy like any art re- 
quires life-long practice. On the per- 
ennially interesting subject of cross- 
examination, the author confesses 
that he never read any of the books 
that have been written on that sub- 
ject, and adds, “No one can tell you 
how to do it. You can study exam- 
ples of it. Indeed, listening to it be- 
ing done by an expert is probably 
the only way that you receive in- 
struction” (page 40). Sir Malcolm 
then concludes, ‘““The sure way then 
to great advocacy, is to act only, and 
at all times, according to the high- 
est standards of professional honour 
and integrity.”’ As a final note of in- 
spiration to young lawyers, this Eng- 
lish author advises: 

And let the work be done, not for 
the mere gain, but as the artist works, 
for the satisfaction of making each 
piece of work as consummate a piece 
of craftsmanship as you can. It is 
worthwhile. [Page 44.] 

EUGENE C. GERHART 
Binghamton, New York 


Unpersranpinc THE AN- 
rITRUST LAWS. By Jerrold G. 
Van Cise. New York: Practising Law 
Institute. 1955. $2.50. Pages 123. 


What the Bar needs is a good book 
on the antitrust laws. The lack of 
any adequate single work is brought 
home to any lawyer who is asked: 
“Where can I find out about the an- 
titrust laws?” The only answer has 
ong been “Read the cases’—a tre- 
endous and painstaking assign- 
nent to which order and guidance 
ive been brought by the great case- 


books in the field.1 But nowhere 
a textbook—analyzing, synthesizing, 

Oppenheim—Cases on Feperat ANTI-Trust 
L.ws (1948); Handler—Cases on Trape Recu- 


ton (2d ed. 1951). 


clarifying or educating in this high- 
ly complex and volatile field. In a 
special sense this need was recently 
fulfilled by the Report of the Attor- 
ney General's National Committee 
To Study the Antitrust Laws, al- 
though the main emphasis of the 
Report was by assignment on what 
the law should be, and only in reach- 
ing that objective does it serve as an 
extensive treatise on 
law. 


the existing 


Of a considerably more modest 
nature, yet fulfilling a definite por- 
tion of the need, is the Practising 
Law Institute’s monograph, Under- 
standing the Antitrust Laws. As Mr. 
Van Cise makes explicit, this book 
is designed not for the antitrust spe- 
cialist but rather for the general 
practitioner. It is intended to pro- 
vide “an elementary understanding 
of this field of law.”’ It does this in 
a direct competent manner. 
First, there is a fairly detailed sum- 
mary of the principal statutes, de- 
fining and proscribing antitrust mis- 
conduct, and the public and private 
remedies applicable when they have 
been breached. The review of the 


and 


cases is realistically divided into the 
“Old Approach” of the early court 
decisions, displaying a basic sympa- 
thy with the business community as 
the judges formulated and shaped 
the rule of reason; and the “new ap- 
proach,” under which courts re- 
flected the post-depression suspicion 
of business and business conduct 
with a consequent cutting back of 
the rule of reason and the creation 
of presumptions under which cer- 
tain patterns of parallel conduct be- 
came tantamount to _ conspiracy. 
The result of these divergent trends 
is the presence in the books of two 
basically irreconcilable, yet un-over- 
ruled, lines of decisions, equally 
available to cite as precedent—with 
the result that factual similarity of 
an early case with the one at bar 
will mean not nearly so much as 
will either the philosophical aura or 
the era in which it was decided. 


The current trend, Mr. Van Cise 
observes, is toward a middle ground 
between the extremes, with both the 
courts and the enforcement agencies 
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shunning experimentation in an ap- 
proach which is directed at effective 
enforcement of antitrust ob- 
jectives. With this as his point of 


basic 


departure, the author seeks to antic- 
ipate what the courts’ holdings will 
be in regard to several broad cate- 
gories of problems: relationship of 
a seller to his customers, relation- 
ships of a concern with its competi- 
tors, and the size and growth of a 
single corporation. 

In conclusion, the author outlines 
brief agenda for counsel seeking 
to plan an antitrust compliance pro- 
gram for his clients. The proposal 
properly suggests an objective ap- 
praisal of the client’s present prac- 
tices and status as the starting point 
for any advice which is to be given. 
For the nature of the advice needed 
by each corporate client will vary 
according to its own situation, 
which is probably unlike that of any 
other concern, old or new. 


LAURENCE I. Woop 
New York, New York 


Criminotocy. By Robert G. 
Caldwell. New York: The Ronald 
Press Company. 1956. $6.50. Pages 
749. 

This book by a professor of soci- 
ology at the State University of Iowa 
joins the ranks of a number of sim- 
ilar works designed for use as a text- 
book in college courses in criminol- 
ogy. As such books go, this is a good 
one. 

A vast area has been covered in a 
workmanlike manner: the different 
types of crimes and criminals, crime 
causation, police organization, the 
processes of criminal investigation 
and juvenile  delin- 
quency, military justice, the philos- 
ophy of punishment, methods of 
punishmeni, probation, parole and 
pardon, 


prosecution, 


correctional institutions 
(including an intelli- 
highly literate chapter 


written by an inmate of Iowa State 


and prisons 
gent and 
Penitentiary) , avenues of crime pre- 
vention. Our author does not share 
of some of his socio- 
logical brethren to put the alterna- 
purposes methods of 
handling criminals into tight, either- 


the tendency 


tive and 
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rehabilitation 
(through “‘treatment’’) or deterrence 
(through “punishment”) or retribu- 
tion (through “punishment”). He can 
appreciate, for instance, that “pun- 
ishment” is a form of “treatment”— 
for those who have guilt feelings and 
who can benefit from a sense of hav- 
ing paid for their sins, and that 
“treatment” is a form of “punish- 
ment”—for the many who find pro- 
longed confinement and examina- 
tion decidedly unpleasant, even in a 
non-prison institution. 

Moreover, the author reveals a 
sympathetic understanding of the 
jurist’s purposes and problems. This 
is no small virtue. Many a sociolo- 
gist prefers to sneer—without prior 
conscientious study—at what he 
deems the insular, archaic and over- 
ly technical preoccupations of law- 
yers. 


or compartmen ts: 





Not that all of the book’s ven- 
tures into legal pastures can escape 
a lawyer's criticism. The summaries 
of legal procedures and substantive 
doctrines of criminal law are occa- 
sionally misleading by presenting a 
common-law principle as though it 
were still the prevailing rule. Again, 
it will surprise criminal lawyers to 
learn that the celebrated Durham 
case of 1954 in the Court of Appeals 
for the District of Columbia Circuit 
was distinctive for having “adopted 
the so-called ‘some evidence’ test for 
insanity” (page 327). The author 
indeed knows wherein the Durham 
case deviated from the traditional 
tests for insanity, but his readers 
may be led to believe that the bur- 
den of proof rule used (some evi- 
dence of defendant’s insanity gives 
the prosecution the burden of show- 
ing sanity beyond a_ reasonable 
doubt) was a distinctive and revolu- 
tionary contribution of the case. 


Perhaps consultation or collabor- 
ation with a lawyer (none seems to 
be listed in the acknowledgments) 
would have avoided not only such 
slips but some omissions. In the area 
of sex offenses, no mention seems to 
be made of the many sex psychopath 
laws. They are of course quite per- 
tinent to the theory of indetermi- 
nate treatment of offenders under- 





lying the juvenile delinquency and 
youth correction laws to which the 
author pays some attention. And 
they illustrate a phenomenon of par- 
ticular interest to a sociologist: pop- 
ular emotions (the fears and horrors 
aroused by sex crimes) producing 
an irrational statutory allocation of 
resources. For considering 
among other reasons the poor re- 
sponse to treatment, it is doubtful 
whether the sex psychopaths should 
be given the favored claim which 
they have under these laws to our 
pitifully meagre resources in psy- 
chiatric and psychological personnel. 


social 


Surprising also was the omission of 
outstanding 
blending of sociological and legal 
approaches in criminal law: Jerome 
Hall’s work on property crimes. 

Maybe the greatest benefit of 
closer collaboration with lawyers or 
acquaintance with legal literature 
would have been an awareness of 
the research and re-thinking of our 
criminal law now going on as a re- 
sult of the American Law _ Insti- 
tute’s project for a Model Penal 
Code. The preliminary work of this 
venture suggests that it cannot 
be ignored by anyone _ interest- 
ed in criminology or generalizations 
about our criminal law. 


any reference to an 


Today there are stirrings among 
some colleges and law schools about 
the feasibility of a liberal arts course 
in legal institutions, to be taught 
partly or wholly by a law faculty 
member—and a few schools are al- 
experimenting along these 
lines. Such a course need not, and 
probably should not, take its pat- 
tern from the manner in which 
criminology courses treat legal in- 
stitutions. But some objections to 
such a course are refuted by the 
current college use of books like the 
present one. In the first place, these 
books show that the proposed infu- 
sion of legal understanding into col- 
lege education would not be the 
novelty that it has been pictured. 
Secondly, if college students have 
for many years been deemed capa- 
ble of handling a consideration of 
the purposes and principles of crim- 
inal law, this weakens the objection 


ready 
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that they could not handle simila: 
aspects of a broader area of lega! 
institutions. The experiment—al 
ways assuming active lawyer partic 
ipation and collaboration among 
disciplines—deserves 
close attention. 


support and 


SAMUEL MERMIN 


University of Wisconsin Law School 
Madison, Wisconsin 


A JEFFERSON PROFILE AS 
REVEALED IN HIS LETTERS. 
Selected and arranged with an in 
troduction by Saul Padover. New 
York: The John Day Company, 
1956. $5.00. Pages 359. 

On April 13, 1943, Mr. Justice 
Frankfurter was the principal speak- 
er at the Library of Congress in 
commemoration of the birthday of 
Thomas Jefferson. He then said suc- 
cinctly what can lead us to a consid- 
eration of the variety of Jefferson 
(and Lincoln) books now appear- 
ing. ‘Jefferson shares with Lincoln 

. the power of fortifying and re- 
plenishing the moral resources of 
our nation by renewal in action of 
that democratic faith which their 
lives represent.”! It was, therefore, 
of significance when on the 1956 
birthday celebration the publishers 
issued this new Jefferson volume as 
a dual celebration of Jefferson’s na- 
tal day and that of the editor of this 
his fifth work devoted to the subject. 
He has indeed given us a Jefferson 
profile drawn from his many letters 
and with brief biographical notes 
furnishing the setting and the stages 
of Jefferson’s varied career. 

There are 180 letters chosen wide- 
ly out of more than 18,000 extant 
Jefferson epistles. In the editor's am- 
ply justified opinion they furnish 
“the essence of Jefferson” and “an 
intellectual portrait as painted by 
himself”. In all they display the well 
known “lucidity of phrase and range 
of expression that accurately re- 
flected his immense learning”. Here 
we have “Jefferson at his literary 
and intellectual best”. This volume 
is thus a choice one to add to the 

1. The Permanence ‘of Jefferson. Printed in 
Or Law anv MEN: PAPERS AND ADDRESSES OF 
FeLix FRANKFURTER, 1939-1956. Edited Dy 


Philip Elman. New York, Harcourt, Brace 
and Company, 1956. At page 230. 
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library of any Jefferson lover. 

We can but sample to whet the 
appetite: 

“If ever you find yourself in diff- 
culty and doubt how to extricate 
yourself, do what is right, and you 
will find it the easiest way of getting 
out of the difficulty.” 

“The tree of liberty must be re- 
freshed from time to time, with 
blood of patriots and tyrants. It is 
its natural manure.” 

“Let me add, that a bill of rights 
is what the people are entitled to 
against every government on earth, 
general and particular; and what no 
just government should refuse, or 
rest on inference.” 
it whether one generation of 
men has a right to bind another . . . 
that no such obligation can be so 
transmitted, I think very capable of 
proof.” 

“. . . for I have sworn upon the 
altar of God, eternal hostility against 
every form of tyranny over the mind 
of men.” 

“I am a Christian, in the only 
sense in which he wished any one to 
be, sincerely attached to his doc- 
trines, in preference to all others; 
ascribing to himself every human 
excellence; and believing he never 
claimed any other.” (Capitalized 
and italicized as in the original.) 

“Of those connected by blood, the 
number does not depend on us. But 
friends we _ have, 
them.” 


if we merited 
“I tolerate with the utmost lati- 
tude the right of others to differ 
from me in opinion without imput- 
ing to them criminality. I know too 
well the weakness and uncertainty 
of human reason to wonder at its 
different results.” 

Enough of the samples to recall 
he famous and familiar extracts 
ind to entice the search for more of 
he same continuing pertinency. We 
1ave the letters to John and Abigail 
\dams which bespoke the noble 
mecern Jefferson had in the twi- 
ight of their lives for the colleague 
om whom he had so markedly dif- 
‘red. We also have the letters which 
epict a sorrowful heart that suf- 
red so much from the political 


calumny of his day. One is reminded 
of the peanut brains who think con- 
stitutional law can still be taught by 
prescribing the reading of Bever- 
idge’s admirable Lire or MARSHALI 
without an antidote of Jefferson 
from some such volume as this. 

In all we have in the pages before 
us ample evidence of the stature of 
one whom the editor ably character- 
izes as “one of the towering figures 
of history, a teacher who voiced 
mankind's aspirations to liberty, dig- 
nity, and self-expression. Above all 
it was Jefferson’s brilliant formula 
tion and championship of the idea 
of freedom that makes him 


’ 


time 
less.’ 

Lester E. DENONN 
New York, New York 


Miscertany.at-Law. By R. 
E. Megarry. London: Stevens and 
Sons, Ltd. 1955. 25s. Pages 415. 

R. E. Megarry, a distinguished 
English practitioner and teacher of 
the law, has in this volume collected 
a delightful potpourri of legal wit as 
displayed in the opinions and rul- 
ings of English-speaking judges 
through the centuries. Megarry is 
not primarily concerned with the 
type of “humor” which sometimes 
precedes “laughter in court’, but in- 
stead has sought to collect examples 
of “a type of verbal felicity endemic 


in the law which lifts many a page 
of the law reports into the realms of 
literature”. This emphasis upon the 
keen point aptly expressed and the 
sparkle of the 


English language 
when most effectively utilized, rather 
than upon that which is mere- 
consistently maintained 
throughout the book, immeasurably 
increases its significance. Indeed, 


this volume appears to be sui gen- 


ly funny, 


eris, not only in England but in this 
country as well. 

A great mass of anecdotes and 
quotations, short and long, are gath- 
ered, sorted and woven into an or- 
ganized text by Megarry under such 
chapter headings as “The Chancel- 
lor’s foot” (equity), “Sinning in 
their graves” (wills), “A patriotic 
duty” (taxation), “Dumb but elo- 
quent” (animals) and “Of peculiar 
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language” (statutes). Fiction and 
poetry are included only when they 
have found their way into judicial 
utterances. Extensive connective 
passages create a reasonably inte- 
grated whole out of the widely di- 
versified subjects considered in the 
volume. 

While it is intended primarily for 
lawyers, the book contains a glos- 
sary of technical terms “which may 
stand between the layman and his 
appreciation of the text.” The 
source of each anecdote and quota- 
tion is carefully documented in foot- 
notes, and Megarry provides not 
only tables of cases and _ statutes 
cited, but also a very serviceable in- 
dex, the latter in particular a fea- 
ture of important practical value. 

Although the source materials are 
mainly English, the literary gems of 
Cardozo, Holmes, Brandeis and oth- 
er American judges have not been 


ignored. 


One not familiar with the organi- 
zation and customs of the English 
courts and Bar may find himself lost 
occasionally in the midst of unfa- 
miliar references and _ allusions. 
However, the substantive and pro- 
cedural legal problems which mo- 
tivate most of the judicial wit con- 
tained in this volume will be all too 
familiar to the American lawyer. 

Megarry’s book is an overwhelm- 
ing refutation to those misguided 
persons who believe that the judi- 
cial enunciation of legal principles 
must be accomplished in a dull and 
obscure manner. He demonstrates 
that erudition and wit are not an- 
tagonistic, but, on the contrary, 
blend smoothly. This is the type of 
book that is stimulating enough to 
be read through from cover to cov- 
er, or it may be tasted on a number 
of occasions like a bottle of rare 
wine. 

This volume, unique as it seems 
to be in legal literature, is deserving 
of a place in any American lawyer's 
library simply as an enjoyable an- 
thology of the witty and wise in his 
profession. Moreover, I have no 
doubt that its practical significance 
soon will be demonstrated by the 
flowering of witty quotations from 
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English judicial opinions in the 
briefs of American counsel. 


RONALD P. KLEIN 
San Francisco, California 


Buwoic A PRACTICE. By 
Harold P. Seligson. New York: Prac- 
tising Law Institute. 1955. $1.50. 
Pages 82. 


Discovery PROCEEDINGS 
UNDER THE FEDERAL RULES. 
By James A. Fowler, Jr. and Asa D. 
Sokolow. New York: Practising Law 
Institute. 1955. $2.00. Pages 48. 


Feperat PRE-TRIAL AND 
JURY TRIAL PROCEDURE. By 
Milton R. Wessel. New York: Prac- 
tising Law Institute. 1955. $2.00. 
Pages 33. 

“A lawyer's education never 
stops.” Indeed, it is the spirit of 
public service and of self-prepara- 
tion for such service, which marks 
law as a profession rather than a 


business. One of the heartening 


signs of acceptance of this respon- 


sibility for professional improve- 
ment is the growth throughout the 
country of programs of continuing 
education for the Bar. The emphasis 
of most of these programs has been 
upon fundamental “how-to-do-it” 
training institutes and short-term re- 
fresher courses. Widespread and en- 
thusiastic acceptance of such offer- 
ings reflects the felt desire as well as 
the lawyer’s need to keep abreast of 
rapidly changing legal develop- 
ments, and to acquire greater under- 
standing of less familiar areas of law 
and practice. This is a welcome form 
of on-the-job training, enabling ex- 
perienced lawyers to sharpen, and 
gain greater dexterity in the use of, 
the tools of their profession, and 
helping young lawyers to acquire 
craftsmanship and technical skill in 
the arts of law practice. 

The Practising Law Institute has 
been the acknowledged leader in 
post-admission legal education. Pub- 
lication of the three monographs 
titled above is but a continuing 
phase of its on-going program of lec- 
tures, forums, home-study courses 


and practical “how-to-do-it” training 
pamphlets.2 Like the many other 
monographs issued by the Institute, 
those here reviewed are printed on 
excellent paper in highly readable 
type. 

An old recipe for rabbit stew be- 
gins with the instruction, “First, 
catch one rabbit”. Mr. Seligson’s fas- 
cinating analysis of how to build— 
and, equally important, to retain— 
a successful law practice commences 
on a similar note: how to obtain cli- 
ents. With refreshing candor, he ob- 
serves that knowledge, industry and 
character are not the sole ingredi- 
ents for success. Skill, either con- 
sciously acquired or subconsciously 
developed, in the art of human re- 
lationships is essential to attracting 
and holding a faithful clientele. 
The author, who is the founder 
and director of the Practising Law 
Institute, has set forth in high- 
ly readable style a multitude of 
practical suggestions for self-improve- 
ment in that art. But he has done 
more than merely extrapolate the 
teachings of Dale Carnegie. Much 
practical advice is offered on the 
“bread and butter” phases of prac- 
tice, such as how to establish a repu- 
tation for efficiency; how to set fees 
and bill clients; how to organize law 
office records, standardize routine, 
and systematize work habits. 


This monograph is evidently de- 
signed primarily for the young law- 
yer, recently admitted to practice, 
and for the law student anxiously 
preparing for that eventuality. Near- 
ly a third of the text is devoted 
to a careful survey of opportunities 
for legal employment, with some 
appraisal of the comparative advan- 
tages and shortcomings of the prev- 
alent types of potential legal ca- 
reers. The recent law graduate could 
well profit from the chapter on 
“Seeking Employment”, in which 
practical, systematic and realistic 
techniques for securing a legal po- 
sition are outlined. 

The author's treatment of his sub- 
ject is perhaps more kaleidoscopic 
than encyclopedic—ranging from 
such admonitory homelies as “live 
within your income”, to observa- 
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tions on how to furnish a law office; 
from advice on how to dress appro- 
priately, to the disadvantages of giv- 
ing legal advice by telephone. Al- 
though the suggestions offered are 
often trite and occasionally prosaic, 
they are never fatuous. Many im- 
portant, but frequently overlooked 
“personal” successful 
practice are here analyzed with care 
and candor; and, as the author re- 
minds his readers on both the first 
and last pages, his suggestions are 
intended to 


aspects of 


be only suggestions, 
adaptable or rejectable in accord- 
ance with the personal, professional, 
economic and social situation of the 
individual reader. Viewed as such, 
this brief monograph is one which 
deserves careful study by every prac- 
ticing lawyer anxious to improve his 
practice. 

The monograph on “Discovery 
Proceedings Under the Federal 
Rules”, prepared by two experi- 
enced New York practitioners, is a 
useful handbook on oral deposition 
technique, in federal court matters, 
but fails to achieve the broader 
scope suggested by its title. To be 
sure, the authors discuss briefly the 
use in discovery of written interrog- 
atories, requests for admissions, and 
motions for documentary produc- 
(Pro- 
ceedings to obtain mental or physi- 
cal examination pursuant to Rule 
35 are entirely omitted). The bulk 


tion or physical inspection. 


of the work, however, is devoted to 
a practical discussion of oral depo- 
strategy Here, 
placing emphasis upon preparation 
for and actual conduct of the depo- 


sition and _ tactics. 


sition itself, the authors give liberal- 
ly of the most intensively practical 
advice, and suggest numerous tech 
niques for increasing the value to 
the examiner of the oral deposition 
as a primary discovery tool. The 


“bread and butter’ nature of the 


1. Ballantine, The Work of the Practising 
Law Institute: A Lawyer’s Education Nev- 
er Stops, 38 A.B.A.J. 833 (1952). 

2. For a full description of the activities 
of the Institute, see Ballantine, supra n. 
Miller, The Practising Law Institute Serves 
the Nation’s Bar, 59 Cas. & Com. 12 (March- 
April, 1954); Isikivan, The Practising Law 
Institute and Continuing Legal Education, 25 
Can. B. Rev. 1088 (1947). 
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eatment of such matters as prepar- 
iiig Witnesses for examination, han- 
dling unfavorable testimony, and 
the scope of permissible examina- 
tion should make this monograph a 
valued handbook both to the attor- 
ney inexperienced in trial prepara- 
tion and the attorney seeking to 
improve the effectiveness of his depo- 
sitions. 

The 
Messrs. 


with which 
and Sokolow have 


canvassed the practical aspects of 


thoroughness 
Fowler 


oral depositions is emphasized by the 
fact that in only three somewhat 
minor it felt that addi- 
tional advice would have been help- 
ful: (1) the “how-to-do-it” aspects 
of the legal procedure of oral depo- 


areas was 


sitions, including suggestions relat- 
ing to arranging for time, place and 
other details of a deposition by stip- 
ulation; (2) non-legal considera- 
tions affecting choice and use of dis- 
covery devices, such as convenience 
to witnesses, comparative expense, 
time and priority factors, whether 
expense is recoverable as costs, pos- 
sibilities of reciprocatory treatment, 
possible effect of rule against im- 
peachment of one’s witness, 
etc.; (3) protection of the deponent 
from unduly burdensome, harassing 
or bullying examination tactics. In 
general, however, the coverage was 
adequate 


own 


and content admirably 


down-to-earth. 

Mr. Wessel’s treatment of federal 
pre-trial and jury trial procedure is 
a useful brief discussion, which em- 
phasizes strategic and tactical, rather 
than legalistic, considerations. The 
author rejects completely the view 
that pre-trial is a burdensome and 
time-consuming formality of little 
practical value. Valuable techniques 
lor utilizing the pre-trial conference 
as an adversary weapon, rather than 
mere device for expediting judi- 
cial procedures, are suggested. Al- 
though most of the provocative ex- 
anples used to illustrate advanta- 


geous pre-trial tactical maneuvers 
are drawn from “big” cases, much 
0! practical value in ordinary liti- 
gu'iion is presented. Specific tech- 
ues for obtaining, through pre- 
tral conference procedures, a dis- 


covery of privileged evidence, iden- 


tification of adverse witnesses, a real- 
istic appraisal of the soundness of 
the legal foundations of one’s case, 
a limitation of issues, and simplifi- 
cation of the problems of proof, are 
set forth in detail. The author has 
thus provided an excellent short 
guide to the tactics and strategy of a 
pre-trial conference, which deserves 
wide The advice here 
given—both general and specific in 
nature—should, if put into practice, 
greatly increase the usefulness of the 
pre-trial conference as a weapon of 


circulation. 


advocacy, and thereby improve its 
role in the administration of justice. 

The fifteen pages devoted to fed- 
eral jury trial procedure are, of ne- 
cessity, little a chronological 
summary of the technical course of 
a jury trial under the federal rules, 
with some attention to the principal 
points of 


but 


difference from state 
court procedures. As an introductory 
essay in federal trial practice, this 
part of the monograph may serve a 
useful purpose; but its general ap- 
peal is far less broad than the dis- 
cussion of pre-trial tactics. 

Arvo VAN 
Los Angeles, California 
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Psycuotocy FOR LAW EN- 
FORCEMENT OFFICERS. By 
George F. Dudycha with contribu- 
tions from F. K. Berrien, Don W. 
Dysinger, Peter Jan Hampton, A. R. 
Lauer, Alfred R. Lindesmith, Harold 
Lindner, Donald B. Lindsley, Nor- 
man C. Meier and Wilson L. New- 
man. Springfield, Illinois: Charles 
C. Thomas. 1955. $7.00. Pages 404. 

The publisher is well known for 
sound technical books. The author 
and contributors are well and favor- 
ably known as psychologists or soci- 
ologists. The book is a monograph 
in The Police Science Series, edited 
by V. A. Leonard, Department of 
Police Science and Administration 
of the State College of Washington. 
It was written for “officers engaged 
in all types of law enforcement work: 
Police officers, detectives, 
highway patrol officers, industrial 
police, etc. It is also helpful to the 
laymen who are interested in the 


sheriffs, 
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problems of law enforcement”, which 
surely includes lawyers. “Prepared 
by specialists . . . who are doing re- 
search on the problems directly re- 
lated to law enforcement work”, the 
coverage of the thirteen chapters is 
“information concerning the tech- 
niques of rating and testing police 
officers, of effective interviewing, and 
lie detection; the psychology of hu- 
man relations, leadership and group 
control; insight into the psychologi- 
cal factors in highway traffic and in 
traffic control; the relationship of psy- 
chology to court procedure and of 
mental abnormality to crime; the 
psychological approach to the na- 
ture, causes and remedies of juvenile 
delinquency; the psychology of the 
adult criminal, the and 
the drug addict; and the role of psy- 


alcoholic 


chologists in prisons, courts and pa- 
role work”. The features of the book 
are “practical applications, verbal 
illustrations of actual cases, non- 
much as is 


The book “seeks to give 


technical language as 
possible.” 
law enforcement officers psychologi- 
cal insight into the day-to-day prob- 
lems that they meet’. It is a book of 
“applied psychology”, as are “many 
volumes in such areas as: education, 
nursing, personnel work, advertis- 
ing, salesmanship, industrial rela- 
tions and others”. The 
foregoing quotations are from the 
dust jacket and preface, with under- 


numerous 


lining omitted and with changes in 
punctuation and capitalization. 
The quotations are made in the 
interest of economy of space and 
effort statements 
quoted are true, although I say this 


and because the 
with some slight hesitancy about the 
phrase, “non-technical language as 
much as is possible”. Not being a 
psychologist, applied or otherwise, 
I took a look at Richard W. Hus- 
band’s Applied Psychology, a book 
intended as a text for college courses 
which usually have general psychol- 
ogy as their pre-requisite. The lan- 
guage of Husband’s book is less tech- 
nical, but its matter is, as one might 
expect, more superficial. College stu- 
dents are much less vitally interested 
than the police officer, parole agent 
or prison guard who reads this book 
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will be. I doubt that the authors 
could have been less technical and 
yet have been sufficiently thorough 
to satisfy an earnest reader. Take 
Lindsley’s chapter on “Lie Detec- 
tion”. It describes the equipment, 
“the function and control of circula- 
tion and the principles by which 
blood pressure is measured and re- 
corded”, the systolic and diastolic 
and pulse pressures, the psychology 
of fear, etc., with such thoroughness 
that one fears a reader may either 
get discouraged and give up or think 
that he can learn the art of inter- 
preting the recordings without expe- 
rience or further teaching. Lindsley 
repeatedly. warns of the latter dan- 
ger, ¢.g., “The polygraphic lie de- 
tector does not make this discrimi- 
nation [between the guilty and the 
innocent] itself. The trained opera- 
tor must do this”. 


The “trained operator” must have 
not only knowledge but also the 
skills, disciplined intuitions, insights 
and other qualities that go to make 
one a member of a profession and 
the practitioner of an art. The law- 
yer cannot become a psychologist or 
a psychiatrist by studying the chap- 
ters on psychology in the court and 
the factors of color-blindness, illu- 
mination, distant sizes, shapes, and 
the like that affect testimony, nor 
can a law enforcement officer be- 
come a psychoanalyst by reading the 
chapter on the psychology of the 
adult criminal or a traffic engineer 
by reading the materials on traffic 
control. But knowledge is power, ev- 
en though one sometimes feels that 
we are expecting too much, just as | 
felt when reading Roland Perkins’ 
books in the Police Science Series, 
“Police Examinations” and more es- 
pecially “Elements of Police Science”, 
that the police were expected to 
know more law than lawyers. 

I suppose that applied psychology 
differs from general or theoretical 
psychology in two respects. In the 
latter field, the propositions express- 
ing the knowledge gained are veri- 
fied scientifically by controlled ex- 
periment and are therefore asserted 
as true and not merely probable, 
and the knowledge is systematically 


arranged and presented without re- 
gard to its application to the affairs 
of life. On the other hand, in ap- 
plied psychology at least some of 
the propositions may be only more 
or less probable, their application is 
suggested, and answers to questions 
of their application are more or less 
wise, just and fair, rather than true 
or false. 

But the important factor of science 
is a scientific attitude—objectivity 
and the seeking after truth as op- 
posed to being influenced by super- 
stition, prejudice and untested as- 
sumptions. The reading of this book 
will incline lawyer or law enforce- 
ment officer toward this scientific at- 
titude. Indeed, the point is made 
explicit several times. 


The chapter on the psychology 
of the adult criminal is presented 
“from the point of view of psycho- 
analysis, which is one of several ways 
in which the nature and develop- 
ment of personality can be viewed” 
(page 278). One unfamiliar with 
psychoanalysis who reads this will 
receive a jolt to the point of incre- 
dulity, but he may be jolted into a 
that common assump- 
tions about crime, criminals and de- 
linquents need a thorough going 
over. 


realization 


Edward S. Robinson in his book, 
Law and the Lawyers, said in 1935 
at pages 43-44: 


Despite anthropologists, psycholo 
gists, sociologists, economists, and oth- 
er academic persons who have made a 
genuine effort to apply the scientific 
method to the social world, the social 
philosophy that is actually expressed 
in public policy is that of the men of 
law. Still, there is no reason to believe 
that this condition will hold indefi- 
mitely. .. 

This might be taken to be a proph- 
ecy of the decay of the legal profes- 
sion; and such a result is quite within 
the bounds of possibility. Practically 
all recent advances in criminology 
have been made by psychiatrists and 
sociologists. Juristic thinkers, when 
confronted with the problem of crime, 
seem unable to get an idea on the 
subject. They fill the air with moral 
indignation. They talk about the alac- 
rity with which bad men are hanged 
in England, but they seem unable to 
say anything of importance on the 
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subject unless they escape from the 

law and talk psychiatry and sociology 

This is substantially less, but not 
sufficiently less, true today. We are 
still prone to grossly oversimplify 
the crime problem by ascribing all 
crime to one cause—an evil will 
Even though we are unwilling to go 
to the other extreme of complete de 
terminism, it.is wholesome and prac 
tical to realize that the will is not 
wholly undetermined even though 
it be not wholly determined. Most 
of us believe that we have a capacity 
for deliberation, that deliberation 
can be willed, and that deliberation 
is a factor in determining choice. 
Moreover, we know that because ol 
the very nature of life, the necessi- 
ties for planning, we must act as 
though we have free will regardless 
of how true that assumption may be. 
But neither the assumption of an 
evil will nor the factors that deter- 
mine whether a person will commit 
sex offenses, for example, justifies, 
much less requires, that we operate 
on the assumption that sex offend 
ers are always repeaters, without 
checking that assumption with the 
facts. It is inexcusable not to check 
up on the matter after we have been 
told by Guttmacher and Weihofen 
at page 112 of their book Psychiatr) 
and the Law, for example, that “in 
the light of the ‘uniform crime re- 
ports’ available, rape was twenty 
third and other sex offenses twenty: 
sixth in order of recidivism among 
the twenty-seven offenses listed. Some 
exhibitionists and some pedophilics 
have repeated arrests for the same 
type of crime—but among other types 
of sex offenders there is little repeti- 
tiveness’. 

Psychology is the study of behav- 
ior, chiefly human behavior. Law- 
yers and law enforcement officers can 
not know too much about why we 
behave like human beings, to use 
the title of a book that was very pop- 
ular some years ago. A book on ap 
plied psychology cannot be expect 
ed to list and describe all the factors 
of frustration, aggression, etc., that 
make us behave or misbehave as 
we do. It will deal with particul. 
problems and refer to these factors 
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is they become relevant. 


There is one factor, however, that 
ill wise and well-disposed people 
have always known and that is re- 
cently being brought to the fore and 
given a name. It is probably nothing 
more than the Golden Rule made a 
bit more specific. I refer to the need 
of almost all human beings for love 
and recognition. This book refers to 
this factor occasionally—indeed it 
could not escape doing so in dealing 
with the problems of juvenile de- 
linquency and the false sets of values 
that neglect of recognition of this 
factor leads youth to have with the 
result that they become drug ad- 
dicts just to be smart and to attain 
some measure of recognition. The 
word for this is anomie, which Rich- 
ard C. Donnelly described in the 
following passage from his paper on 
“The Role of the Rules of Evidence” 
in the Conference on Freedom and 
the Law, May 7, 1953, published in 
the University of Chicago Law 
School, Conference Series No. 153, 
pages 39-53: 

One of the most characteristic com- 
plaints in modern civilization has 
been against the “impersonality” of 
modern industry and the destruction 
of warm personal relations. In_ this 
connection modern social science has 
discovered what Durkheim termed the 
problem of “anomie.” Durkheim un- 
dertook to account for the prevalence 
of suicide in modern society and was 
led to the conception of anomie or 
lack of identification on the part of 
the primary ego of the individual 
with a “self” that includes others. In 
other words, modern man appeared to 
be suffering from psychic isolation. 
He felt alone, cut off, unwanted, iso- 
lated, unloved, and unvalued. This 
conception of anomie has been greatly 
enriched by the findings of modern 
psychology. 

Important problems of law and of 
law enforcement are psychological. 
The hope for improvements in the 
law and in its administration lies in 
ore knowledge of the psychology 
potential 
enforcement 


criminals, criminals, 
nd of the 
and administrators themselves who 
suld heed the admonition, “Know 
hyself.” They can learn a great deal 
i psychology by reading this book, 


t more important it will make 


officers 


them consciously or unconsciously 
aware of the fact that offenders and 
suspected offenders are, like them 
selves, human beings whose behav- 
ior has a basis deeper than a private 
citizen’s perverse will to flout the 
authority of the police or a police 
man’s desire to flaunt his author- 
ity. An insight into the values of a 
psychological approach is a tremen- 
dously important insight which all 
of us should have. It would give us 
a good start on education for the 
profession of parenthood, and a 
foundation for appraising the worth 
of suggestions in recent years that 
responsibility for delinquency be 
shifted from the juveniles to theit 
parents. 
A. L. GAusEwitTz 


University of New Mexico 


Muurary JUSTICE IN THE 
ARMED FORCES OF THE 
UNITED STATES. By Robinson 
O. Everett. Harrisburg, Pennsylva- 
Military Publishing 
Company. 1956. $5.50. Pages 338. 


nia: Service 
This timely book, written by a for- 
the United 
States Court of Military Appeals, 


mer Commissioner of 
presents in simple language a short, 
yet comprehensive treatment, of our 
military justice in the Armed Forces 
of the United States. 

The author has sought to cover in 
a systematic way each step from the 
filing of charges through investiga- 
tions and trial, to the progress of a 
court-martial record through appel- 
late processes. He has spoken brietly 
of service punitive and rehabilita- 
tion practices and has had more 
than a little to say on the subjects of 
court-martial 


collateral attack on 


convictions. Discussion on _ proce- 
dure and evidence should prove of 
interest to those lawyers not familiar 
with military law. 

Written for laymen and lawyers, 
technical matters have generally 
been located in footnotes, which, if 
desired, may be neglected by the 
general reader, but can be consulted 
by the practitioner. These footnotes 


lead to pertinent precedents and 


Books for Lawyers 


other sources of law. 


[ts uniqueness as the first attempt 


at comprehensive treatment of mili- 
tary justice in our Armed Forces, 


should warrant 


serious considera- 


tion for one’s library. 


THEODORE G. 
Chicago, Illinois 


MAHERAS 


SoviE I CIVILIZATION. By 
Corliss Lamont. Philisophical Li- 
brary. 1955. $3.50. Pages 447. 

Corliss Lamont’s background and 
record are well-known. He once re- 
fused to answer Senator McCarthy's 
questions concerning affiliations with 
Reds; he was recently denied per- 
mission to enter Canada; he is now 
travelling the United States on a lec- 
ture tour. In 1939, he published a 
book entitled You Might Like So- 
ctalism. 

Soviet Civilization is the second 
book that was first 
printed in 1952. The texts of the 
two editions are identical, and the 
only new matter is an “Introduc- 
tion” by James Aronson of New 
York and an “Epilogue” by the au- 
thor. The first edition of this book 
received such reviews as these: “To 
be used with caution, recommended 
only for collections which want com- 
plete coverage of Soviet Russia.” 
(Library Journal, January, 1953). 
“It is obvious that Mr. Lamont leans 
backwards to give a favorable pic- 
ture of the USSR . . . his book can- 
not be considered an objective study 
of Soviet civilization.” (Social Stud- 
ies, October, 1953) . The twelve-page 
“Epilogue” is a discussion of the 
changes which have taken place in 
the U.S.S.R. since the death of 
Stalin. 


edition of a 


Changes in the foreign relations 
and domestic affairs of the U.S.S.R. 
which Lamont cites as “for the bet- 
ter, with considerable improvements” 
include: Stalin’s death—his regime 
“committed blunders from time to 
time” and “Stalin did not always 
seem to be aware of what his subor- 
dinates were doing.” Malenkov’s re- 
gime—“‘it quickly showed itself to be 
relatively more conciliatory and flex- 

(Continued on page 970) 
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What’s New in 


The current product of courts, 


the Law 


departments and agencies 


Armed Services... 

foreign jurisdiction 
® The Court of Appeals for the Dis- 
trict of Columbia 
clared that the Supreme Court's de- 


Circuit has de- 


cision in Kinsella v. Krueger, 76 S. 
Ct. 886, makes it clear that each 
nation has jurisdiction of offenses 
committed within its own territory 
and that this principle applies to 
our Armed Forces in foreign coun- 
tries. 

Thus holding, the Court affirmed 
the denial of habeas corpus petitions 
to three marines, being held in Ja- 
pan and in service after expiration 
of their enlistments for trial in Jap- 
anese courts. 

The Court noted that there are 
early dicta indicating that soldiers 
serving abroad might be exceptions 
to the rule that each nation has ju- 
risdiction of crimes in its own terri- 
tory. But, the Court said, Kinsella 
dispelled all doubts. In that case the 
Supreme Court sustained a murder 
conviction by an American court 
martial in Japan, but on the ground 
that Japan had ceded jurisdiction 
of the crime. 

The Court continued that since 
Japan had not ceded jurisdiction of 
the crimes for which the present 
petitioners awaiting trial, 
Japan had jurisdiction to try the 
offenses and might hold the peti- 
tioners in jail pending trial. The 
Court the marines 
could not complain because they 
were not held in jail, but were sim- 
ply retained in the Corps in Japan. 

(Cozart v. Wilson, United States 


were 


concluded that 


Editor’s Note: Virtually all the material 
mentioned in the above digests appears 
in the publications of the West Publish- 
ing Company or in The United States 
Law Week. 
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‘Court of Appeals, District of Columbia 


Circuit, July 12, 1956, Edgerton, J.) 
Bar Associations .. . 
integration 


become the 
twenty-fifth state to have an inte- 


® Wisconsin will soon 
grated 
of the group 
of lawyers who petitioned for inte- 
gration to submit a draft of proposed 
rules for structural organization, 
government, definition of rights and 


Bar. The Supreme Court 


state has directed a 


obligations and conditions of mem- 
bership. 

In 1943, the state legislature en- 
acted a bar-integration statute, but 
in Integration of the Bar Case, 244 
Wis. 8, the Court, while disposing 
of legal and constitutional chal- 
lenges to the statute, held that the 
statute was not binding, but was an 
expression of public policy. Since 
many attorneys were absent from 
the state because of World War II, 
the Court refused to order integra- 
tion. 

The matter came before the Court 
again in In re Integration of the 
Bar, 249 Wis. 523, and again the 
Court refused. It suggested that the 
objectives of integration could be 
attained by a wider support of and 
membership in the voluntary state 
association. 

But the hoped-for support had 
the Court ob- 
served. Membership in the volun- 
tary association had become static, 


not materialized, 


it said, and a substantial minority 
of the lawyers of the state were not 
members. 

Against — this the 


Court felt integration offered an an- 


background, 


swer that should at least be tried. 
“The results thereof will be what 
the bar and Court make of it,” it 
declared. “If integration does not 


George Rossman «+ EDITOR-IN-CHARGE 


Richard B. Allen - ASSISTANT 


work, this Court can change the 


rules to meet any situation that 
arises or it can abandon the plan.” 

(In re Integration of the Bar, Su- 
preme Court of Wisconsin, June 22, 


1956, per curiam, 77 N.W. 2d 602.) 


Civil Procedure... 
grand-jury discovery 

® Disagreeing with U.S. v. General 
Motors, 15 F.R.D. 486, the United 
States District Court for the District 
of New Jersey has ordered the Goy 
ernment, which was suing for an 
injunction in a civil-side antitrust 
suit, to produce and permit the de- 
fendants to copy the transcripts of 
proceedings of a grand jury which 
had investigated the defendants. 

The 
made under Rule 
Rules of Civil 
granting it, the Court made it clear 


motion for disclosure was 
34 of the Federal 


Procedure, and, in 


it was doing so to meet the ends of 
justice, since it appeared that the 
Government would use the tran 
scripts of the grand jury. 

At the time of the 


grand jury had been dismissed and 


motion, the 


no indictments had been returned 
The Court value ol 
the rule that grand jury proceedings 
and minutes are secret, but in the 


conceded the 


present case it could find no harm 
resulting from a removal of secrecy. 

The compelling factor in the 
Court’s mind was the fact that the 
Government was apparently intend 
ing to make extensive use of the 
throughout 
the proceedings. With the secrecy at 


grand-jury transcripts 
gument answered, the Court viewed 
the problem as merely one of dis 
covery of documents in possession o! 
the other party. 

The Government had refused to 
tell the Court what use it intenced 
to make of the transcripts, but the 
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Court noted that it is settled practice 
yf the Justice Department to con- 
vene and use grand juries for dis- 
covery purposes in antitrust cases. 

(U.S. v. Procter & Gamble Company, 
United States District Court, District of 
New Jersey, April 17, 1956, Modarelli, 
J., 19 F.R.D. 122.) 


Corporation Law... 
stockholders’ actions 

#" Stockholders bringing a derivative 
action to effect a de-interlocking of 
corporate directorships are not en 
titled to attorneys’ fees, regardless 
of their degree of success, unless they 
have exhausted the free remedy af- 
forded by a Federal Trade Commis 
sion order, according to the United 
States District Court for the South- 
ern District of New York. 

The point arose thus: a_ stock- 
holder of Merritt-Chapman & Scott 
Corporation brought a derivative 
suit to compel the resignation of two 
of the corporation’s directors from 
the board of directors of Montgom- 
ery Ward & Company, on the ground 
that the corporations were in com- 
petition. While the suit was pend- 
ing, the two directors resigned from 
Ward. The suit became moot, but 
the plaintiff applied for counsel fees. 

There was some disagreement as 
to whether the suit had brought 
the but the 
Court did not reach a decision on 


about resignations, 


this point. It pointed out, rather, 
that, US.C.A. 
person may apply to the Federal 


under 15 § 45, a 


Trade Commission to institute a 
proceeding to de-interlock director- 
ships of corporations competing in 
interstate commerce. The Court con- 
that it necessary to 
this “gratuitous remedy” 
before attorneys’ fees could be con- 


sidered in a private action to ac- 


cluded was 


exhaust 


complish the same end. 


(Schechtman v. Wolfson, United 
States District Court, Southern District 
f New York, June 1, 1956, Dimock, J., 
{1 F. Supp. 453.) 


Courts... 
federal v. state 


" Over the long and bitter dissent 
one judge, the Court of Appeals 
r the Fifth Circuit has held that 





the federal judiciary has power to 
enjoin enforcement of local criminal 
law if there is found a “ 
basis for equitable relief” 


substantial 


[In question was an ordinance of 
Carrollton, Georgia, which requires 
every labor union agent, organizer 
and promoter operating within the 
city to be licensed by the mayor and 
citv council. The initial license fee 
was $1,000, plus $100 for each day 
of activity. 

The plaintiffs, a union and one of 
its organizers, sought an injunction 
in a federal district court against 
enforcement of the ordinance on 
several grounds, including unconsti- 
tutionality interference 
with a field pre-empted by federal 
law. The district court refused the 
injunction in the face of the provi- 
sion of 28 U.S.C.A. § 2283 that feder- 


al courts “may not grant an injunc- 


and state 


tion to stay proceedings in a state 
court except as expressly authorized 
by act of Congress, or where neces- 
sarv in aid of its jurisdiction, or to 
protect or effectuate its judgments”, 
and in view of the familiar rule that 
equity does not ordinarily enjoin 
criminal prosecutions. 

But wholesome as these rules are, 
the Court said, the instant case pre- 
sented circumstances of genuine and 
irretrievable damage if equitable re- 
lief were not furnished, even though 
that relief resulted in interfering 
with a state’s criminal prosecution. 

“We start here with an exaction 
euphemistically 
tax, ~ 


called a ‘license 
the Court declared, “but 
which in its cumulative effect is ex- 
orbitant and punitive. Its effect, and 
therefore its purpose, seems not to 
regulate, but to prohibit.” 

To require payment of the license 
fee in order to test the validity of the 
ordinance, the Court continued, 
would be such a heavy burden on 
the petitioner as to amount to a 
denial of judicial review. The Court 
also noted that there appeared no 
certain way in Georgia for a person 
to pay the fee or fine under protest 
and later recover it. 

The dissenter thought the Court 
was clearly violating the federal 
statute and established law. The de- 


What's New in the Law 


















cision, he said, represented a dan- 
gerous trend in the Fifth Circuit to 
trample the rights of states. Growing 
alliterative, he declared: 


History combines with the cases 
above discussed and the Acts of Con- 
gress treated in them, to admonish us 
to be not over-persuaded by the unc- 
tuous voices of the concatenated co- 
teries of coddled claques, chanting 
their well-rehearsed clichés into per- 
mitting the reverence all courts hold 
for due process and equal protection, 
to tempt us to forget that the bed- 
rock of our constitutional system rests 
upon and respect for the 


states and their rights. 


faith in 


(Denton y. International Union of 


Electrical, Radio and Machine Workers, 
United States Court of Appeals, Fifth 
Circuit, July 20, 1956, Brown, J.) 


Insurance Law... 
homicidal beneficiary 


® Whether a life-insurance benefici- 
ary who shot and killed the insured 
is entitled to the proceeds of the 
policy must be determined in a civil 
suit, even though the beneficiary has 
been tried and acquitted for the 
homicide in a criminal case, the Su- 
preme Court of Florida has decided. 

The for this, the Court 
said, is the well-established rule that 
the verdict and judgment in a crim- 
inal proceeding are not admissible 
in a civil proceeding as evidence of 
the guilt or innocence of a party to 
the civil cause. 


reason 


In the criminal case, the benefi- 
ciary had first pleaded guilty to 
manslaughter. She was permitted to 
withdraw that plea and went to trial 
on a second-degree murder charge. 
The jury acquitted this 
charge. 

The Court first determined that 
the case was not governed by any 
Florida statute, and it applied the 
common-law a life-insur- 
murders or 
feloniously causes the death of the 
insured forfeits all rights under the 
policy. It ruled that neither the ben- 
eficiary’s acquittal nor her initial 
plea of guilty could be admitted in 
a suit in which the policy proceeds 
were in controversy. The Court ap- 


her of 


rule that 
ance beneficiary who 
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proved the trial-court decree that 
the case go to trial on an issue “to 
determine by a preponderance of 
the evidence whether the claimant 
wife feloniously killed [the benefi- 
ciary]....” 

(Carter v. Carter, Supreme Court of 
Florida, June 6, 1956, Thornal, J., 88 
So. 2d 153.) 


Libel and Slander .. . 


privilege and malice 


® A Florida newspaper that accu- 
rately reported the libelous com- 
ment of a political candidate has 
been dismissed from a libel suit, but 
the candidate must answer the com- 
plaint. This is the decision of the 
Supreme Court of Florida. 

The newspaper had simply re 
ported that one of the candidates 
for governor of Florida said in a 
speech that the plaintiff “is a phony 
and his poll is a phony’’. In separate 
handbills published by the candi- 
date himself, it was insinuated that 
anyone who gave the plaintiff money 
for subscribers to his poll service 
would make a good showing in the 
poll. 

The Court held that the candi- 
date and newspaper were both qual- 
ifiedly privileged, but that in order 
to have the privilege available the 
parties must act without malice. In 
view of the absence of violently 
abusive language and the presence 
of accurate reporting, the Court 
held that there 
stances tending to show that the 


were no circum- 
newspaper acted maliciously. 

But there was a difference with 
the candidate. Because of the more 
violent nature of the handbill, the 
Court concluded that there 
possibly be a finding of malice as to 
the candidate, 


could 


and that the com- 
plaint should not have been dis- 
missed as to him. 

(Abram v. Odham, Supreme Court of 
Florida, July 11, 1956, Roberts, J., — 
So. 2d ---.) 

Public Schools... 
segregation 

® The Court of Appeals for the 

Fifth Circuit (embracing Texas, 
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Louisiana, Mississippi, Alabama, 
Georgia and Florida) has made it 
clear that district courts must enter- 
tain and issue decrees in suits 
brought to implement the Supreme 
Court’s decision in the School Segre 
gation Cases, 347 U.S. 483. A plea 
that the climate of public opinion 
in a community will not support 
school integration is groundless, the 


Court has ruled. 


The case arose on the complaint 
of some Negro children seeking to 
attend the Mansfield, Texas, High 
School. They were denied admission 
there but they were given bus service 
to a Negro high school in Dallas. 
They sought a declaratory judgment 
and injunction, but the district 
court dismissed their suit as “precip- 
itate and without equitable’ justi- 
fication”. 


To this the Court declared: 
We think it clear that, upon the 
plainest principles governing cases of 
this kind, the decision appealed from 
was wrong in refusing to declare the 
constitutional rights of plaintiffs to 
have the school board, acting prompt- 
ly, and completely uninfluenced by 
private and public opinion as to the 
the 
community, proceed with deliberate 


desirability of desegregation in 


speed consistent with administration 

to abolish segregation in Mansfield’s 

only high school and to put into ef.- 
fect desegregation there. 

No kind of “deliberate speed” had 
been shown by the school officials, 
the Court found. No plans had been 
made for integration and no dates 
had been discussed. Thus the Court 
remanded to the district court with 
instructions to declare the plaintiffs’ 
rights to attend the Mansfield High 
School and to “order the defendants 
forever restrained from refusing ad- 
mission thereto to any of the plain- 
tiffs shown to be qualified in all 
respects for admission”’. 

The Court remarked that the dis- 
trict court might have had some 
room for enforcement discretion had 
it declared the plaintiffs’ rights and 
retained the case for further imple- 
menting orders. This, the Court 
said, would have at least dispelled 


the misapprehension of the school 
authorities that they didn’t have to 
do anything until public opinion 
was ready. 

Rawdon, United States 


Court of Appeals, Fifth Circuit, June 
28, 1956, Hutcheson, C. J.) 


(Jackson vy. 


Taxation... 
worthless stock 

=" The United States District Court 
for the Western District of Virginia 
has ruled that a bank cannot have 
its cake and also eat it, despite 
anomalous actions by the Treasury 
Department. 

A federal examiner had required 
the bank to write off certain stock it 
owned as a worthless asset, but a 
few months later the bank made a 
charitable contribution of the stock 
and was permitted a charitable de- 
duction on its income-tax return to 
the extent of its basis in the stock. 
The bank then attempted to take a 
capital loss on the ground of the 
worthlessness of the stock. When this 
was denied, the bank sued for a re- 
fund, 

The applicable income-tax regu- 
(Regs. 111, §29.23 (e) -4) 
provide that an examiner's charge- 
off shall “be considered prima facie 


lations 


evidence of worthlessness’” but also 
provides that no deduction for in- 
come-tax purposes will be allowed 
“if no reasonable attempt has been 
to determine worthlessness”’. 
The bank relied entirely on the pre- 


made 


sumption, which it claimed was con- 
clusive, arising from the examiner's 
action. 

But the Court held that the exam- 
iner had not made a reasonable at- 
tempt to determine whether the 
stock was worthless, and, moreover, 
that the prima facie presumption 
not conclusive and had been 
overcome by the Government's evi- 
dence in the case, with the bank 
offering no evidence of worthless- 
ness. 

(Peoples National Bank of Charlottes- 
U.S., United States District 
Court, Western District of Virginia, 


March 27, 1956, Paul, J., 141 F. Supp. 
506.) 


was 


ville v. 
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forts... 

charitable immunity 
" Taking Judge Rutledge’s famous 
opinion in President and Directors 

f Georgetown College v. Hughes, 
130 F. 2d 810, as its text, the Su- 
preme Court of Ohio, over the dis- 
sent of two justices, has cast aside 
what remained of that state’s doc- 
trine granting immunity to charita- 
ble, non-profit hospitals for the neg- 
ligence of their employees. 

In Ohio, as in many other states, 
the charitable hospital immunity 
rule has undergone judicial erosion 
from absolute immunity to special- 
ized and limited~ immunity. Ohio 
adopted the immunity doctrine in 
1911. Recovery was allowed in 1922, 
however, against a non-profit hospi- 
tal for negligence in failing to use 
ordinary care in selecting employees. 
In 1930 the 
limited to apply only to “benefici- 


doctrine was further 
aries of the charity’—patients. 

the decisions, the 
Court determined that the basis of 
the Ohio rule was a public policy 
which sought to encourage “enter- 
prises with the aims and purposes” 
of non-profit charitable hospitals. 
The Court ruled that whatever fac- 
tors upon which the former public 
policy had been based no longer 
existed. It pointed out that several 
classes of indigent persons and de- 
pendent children now receive aid in 
the form of hospitalization expense 


Examining 


and that in 1955 more than a half of 
the gross charges incurred by Ameri- 
can hospital patients was paid by 
hospitalization and related insur- 
ance. 

Another factor influencing the 
Court was the availability to hospi- 
tals of liability insurance. But, the 
Court declared, “we emphatically 
state that we are not imposing a lia- 
bility heretofore nonexistent merely 
because it may be indemnified by 
insurance”’. 

[he Court thus concluded that a 
caritable hospital is liable for the 
torts of its servants, but warned that 
it was not deciding “that persons 


working in a hospital, such as doc- 


tors and nurses, under circumstances 


where the hospital has no authority 
or right of control over them, can 
bind the hospital by their negligent 
actions’. 

The two dissenting judges thought 
that the Court should not alter pub- 
lic policy of the state. They said 
any change ought to come from the 
legislature “after full hearings in 
which representatives of all commu- 
nities and charities affected may be 
heard”. 

(Avellone v. St. John’s Hospital, Su- 
preme Court of Ohio, July 18, 1956, 
Matthias, J., 135 N.E. 2d 410.) 


Trial Practice... 

instructions 
® Arizona has joined several other 
States in ruling that a personal-in- 
jury suit defendant is not entitled to 
a jury instruction that the plaintiff's 
recovery is not subject to federal in- 
come tax. Holding similarly are IIli- 
nois, Hall v. Chicago & Northwest- 
ern Railway Company, 5 Ill. 2d 135 
(42 A.B.A.J. 275; March, 1956) and 
Ohio, Maus v. New York, Chicago & 
St. Louis Railroad Company, 128 
N.E. 2d 166 (41 A.B.A.J. 1156; De- 
cember, 1955). Missouri is the only 
state taking the other side, Dempsey 
v. Thompson, 363 Mo. 339. 

The Supreme Court of Arizona 
followed the same reasoning em- 
ployed by the Supreme Court of II- 
linois in Hall. This is that if the 
jury is properly instructed as to the 
measure of damages awardable, it is 
to be assumed that it follows the in- 
structions, and consequently there 
could be no purpose in mentioning 
income tax. 

In the instant case the defendants 
had requested an instruction that 
damages for medical expenses and 
pain and suffering were not subject 
to income tax, and that the jury 
could take that fact into considera- 
tion in fixing damages, if it found 
for the plaintiff. 

Affirming the trial judge’s refusal 
to give the instruction, the Court 
said: “We would prefer to assume 
that the jurors to the best of their 
ability will follow the instructions 
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given and will not depart from the 


issues and the law as announced.” 
(Mitchell v. Emblade, Supreme Court 
of Arizona, June 26, 1956, Windes, J., 


298 P. 2d 1034.) 


United States... 
no pre-emption 

" Against the present-day agitated 
background and discussion of feder- 
al pre-emption, the Court of Ap- 
peals for the Eighth Circuit has re- 
fused to go along with a sugges- 
tion that the Federal Government, 
through the Farmers Home Admin- 
istration Act, has pre-empted the 
field of tort law affecting property 
rights. 

The United States sued a livestock 
commission company for conversion 
of a cow which the commission 
house had sold for a consignor in 
the ordinary course of business, un- 
aware that the cow was part of the 
security on a chattel mortgage given 
to FHA and shipped for sale without 
its consent. 


All transactions took place in Mis- 
souri, and under that state’s law the 
commission house was clearly not 
liable. The Government contended, 
however, that since under the Act 
the FHA “entered into nationwide 
transactions requiring uniform ad- 
ministration” the case should turn 
on “general common law’’. It argued 
that Congress had put the Govern- 
ment in the chattel-secured credit 
business and that state laws should 
not affect the lender’s remedies. 

But the Court ruled that, even 
aside from the question of Congress’ 
constitutional power to do such a 
thing, there was nothing in the Act 
requiring a construction that would 
displace state law governing titles to 
property and tort actions for claimed 
violations of property rights. Exam- 
ining the Act, the Court found noth- 
ing to support the Government's 
contention. There should be, the 
Court not 


added, “substantial, if 


compelling, reasons” to warrant 


such a statutory construction. 

(U.S. v. Kramel, United States Court 
of Appeals, Eighth Circuit, June 20, 
1956, Stone, J. 237 F. 2d 577.) 
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United States... 
passports 

® The lack of power of the State 
Department to deny passports on 
any but clear and sufficient grounds, 
brought into focus last year in 
Shachtman v. Dulles, 225 F. 2d 938 
(41 A.B.A.J. 854; September, 1955) , 
has occupied the Court of Appeals 
for the District of Columbia Circuit 
in two recent cases. 

In Shachtman the Court estab- 
lished the principle that passports 
cannot be denied on arbitrary, ca- 
pricious or non-existent grounds. 
The Court held that the “subversive 
and Communist” listing of an organ- 
ization by the Attorney General, 
standing alone and with no oppor- 
tunity for hearing having been af- 
forded the organization, was not a 
sufficient basis to deny a passport to 
the organization’s chairman. 

Now the Court has held that in 
denying a passport the Secretary of 
State must be precise in stating not 
only the regulation on which the 
denial is based, but also his findings 
and conclusions. 

The Secretary had turned down 
the passport request because the ap- 
plicant “has been and continues to 
be a supporter of the Communist 
movement”. Passport regulations, 
however, categorize three types of 
Communists and Communist sup- 
porters who may be denied _pass- 
ports. The Court ruled that the Sec- 
retary had to make factual findings 
to bring the applicant within one of 
the classes before denying a_pass- 
port under authority of the regula- 
tions. Since he did not make such a 
finding, the Court declared, the reg- 
ulation, upon which reliance was 
placed in denying the passport, did 
not support the Secretary's action. 

The applicant also challenged the 
Secretary's right to use “confidential 
reports of investigation”, not re- 
vealed to the applicant, as basis for 
a passport denial. The Court did not 
reach this question, however, be- 
cause it returned the case to the 
Secretary for further action. But it 
left little doubt about its attitude 
toward the “confidential reports”. 
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Should the Secretary refuse a pass- 
port after reconsideration, the Court 
advised, he should state whether and 
to what extent his findings are based 
on information not disclosed to the 
applicant, and why the information 
cannot be disclosed. This, the Court 
said, would facilitate a judicial con- 
sideration of the problem. 

(Boudin vy. Dulles, United States 
Court of Appeals, District of Columbia 
Circuit, June 28, 1956, Washington, J.) 
[Eprror’s Note: On August 29, 1956, 
the State Department announced 
that it had issued a passport to Mr. 
Boudin. | 
® In another case the Court has in- 
dicated that it doesn’t believe the 
State Department has any basis to 
apply a financial means test to pass- 
port applicants. 

The applicant in this case applied 
for a passport to travel in twenty- 
eight countries to collect petitions 
to the United Nations Commission 
on Human Rights concerning the 
“Kraus Case”, which “case’’ seemed 
to be the applicant’s removal from 
the faculty of the City College of 
New York in 1933. He had traveled 
abroad before on this mission and 
apparently lived during the trip 
primarily ,by high-level 
dling. The Department claimed it 
had received complaints from its of- 
fices about his activities. It also said 
it had to loan him $95 in 1951 to 
get home from Costa Rica, and that 
it hadn’t been repaid. 

The Department declined to is- 
sue a passport unless the applicant 
could show that he had enough 
money to make his trip or had a 
means of getting it. He in turn de- 
clined to do this; he sued for declar- 
atory and mandatory relief. The 
district dismissed the 


panhan- 


court com- 
plaint. 

This was too hasty, the Court 
ruled. “We think that in the instant 
case there is sufficient likelihood that 
the reason given represents arbitrary 
and capricious action to render the 
grant of [the Government's] motion 
to dismiss—before answer and before 
hearing—unjustified.” 

The Court noted that there was 


a conflict of proof whether the De- 
partment regularly used a financial 
means test for passport applicants 
The Court found nothing support 
ing the test in the administrative 
regulations nor in the application 
form. “It is quite possible, from the 
record as it now stands,” the Court 
remarked, “that the State Depart 
ment has applied to appellant a test 
it does not apply generally to pass- 
port applicants, and that this has 
the establish- 
ment of any reasonable classification 


been done without 
which could justify such discrimina 
tion.” 

One _ judge the 
ground that the passport denial was 
apparently based more on the appli- 
cant’s troublesome behavior abroad 
than on the means test, and that the 
denial fell within the Secretary of 
State's judgment 
about foreign relations. 


dissented on 


discretion and 
(Kraus v. Dulles, United States Court 
of Appeals, District of Columbia Circuit, 
July 5, 1956, Washington, J.) 
United States... 
congressional committees 
= A decision that may go a long way 
to curtail allegedly excursional for- 
ays by congressional investigating 
committees has come from the Court 
of Appeals for the Second Circuit. 
The Court's precise holding was 
that an indictment charging the mis- 
demeanor of failing to answer “per- 
tinent” questions of a congression- 
al committee, brought under 2 
U.S.C.A. §192, is defective and prop- 
erly dismissed where it fails to show 
and spell out that the committee 
was operating within the scope of 
its authority. In broader essence the 
Court’s ruling appears to be that a 
congressional committee, charged 
“studying the operation of 
Government activities at all levels 


with 


with a view to determining its econo- 
my and efficiency”, cannot question 
persons unconnected with govern- 
ment their Communist or 
leftist activities. 

The reluctant witnesses appeared 
before the Permanent Subcommit- 
tee on Investigations of the Senate 
Committee on Government Oper- 


about 
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ions. They refused to say whether 
hey were Communists or had had 
with Communist-afhli- 
organizations. Additionally, 
me of the witnesses was questioned 


onnections 
ited 


is to whether the Communist Party 
controlled his writings, some ol 
which had been purchased by the 
Government or the Army, whether 
he knew other alleged Communists 
whose writings had been similarly 
purchased, and how long he had 
spent in Russia on a trip. The wit- 
nesses’ refusals to answer were based 
on contentions that the Committee 
was off its reservation and that they 
were entitled to remain silent under 
the guarantees of the First Amend- 
ment. 

that 
the authority of the Committee to 


The Government contended 


ask the questions should be pre- 
sumed for purposes of testing the 
indictment. But the Court felt that 
it would be idle for the defendants 
to incur the expense of a trial when 
it appeared that the questions were 
part of an unauthorized excursion. 

“How a committee to promote re- 
trenchment and efficiency in govern- 
mental operations is going to be 
aided in any way by an inquiry as 
to the length of time spent by a 
private writer on a trip to Russia 
must remain undisclosed,” the Court 
declared. “The latest ruling of the 
Supreme Court [U.S. v. Rumely, 345 
U.S. 41] seems clearly to forbid so 
extensive, if not purposeless, an in- 
vasion of the rights of the individ- 
ual. . . . We have then the anoma- 
lous situation that the Government 


New Traffic Court Building In Atlanta 


® Cody Fowler, past president of 
the American Bar Association, and 
James P. Economos, Director of the 
Traffic Court Program of the Amer- 
ican Bar Association, represented 
the Association at the formal dedi- 
cation of the Traffic Court 
Building in Atlanta, Georgia. 


new 


Built at an approximate cost of 
$600,000.00, the building has three 
courtrooms with plenty of space for 
staff and defendants and the latest 
in electronic calculating machines 
for the checking of records and tab- 
ulating of fines. 

It is as functional as it is beauti- 
ful, and it is considered to be the 
most modern of its kind in America 
today. 

At its dedication, Mr. Fowler stat- 
ed 

‘The City of Atlanta is to be con- 
gratulated for the strenuous effort it 
has made to follow the recommen- 
dations of the traffic court study un- 
dertaken by the American Bar As- 
sociation and the Traffic Institute of 
Northwestern University with re- 
spct to providing a new physical 
pl-nt for the handling of trafhc 






court Cases. 

“A dignified and impressive court- 
room is the most important tool that 
can be made available to a judge in 
the administering of justice. With- 
out a dignified and impressive at- 
mosphere, the task of achieving re- 
spect for law, governnaent—and in 
this instance, traffic law enforcement 
—becomes burdensome. Without ad- 
equate physical facilities, he is fight- 
ing an up-hill battle to maintain a 
proper and respectful attitude on 
the part of the local citizens as to 
this part of the judicial family. 

“This new building located in the 
civic center of the City of Atlanta 
is a new monument to the rebirth 
of energetic and aggressive law en- 
forcement. This is only a beginning. 
With these facilities and improved 
and modern methods for 
the handling of the ‘housekeeping’ 
duties of the the judges 
should be able to render a high de- 
gree of judicial service to the com- 
munity. 

“A courtroom should be housed in 
a temple of justice. This building is 
truly a modern temple of justice. It 


business 


court, 
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is now attempting to hang onto and 
retain for trial indictments for of- 
fenses which it cannot support in 
law.” 


The Court said the question 
raised was fundamental and went 
beyond whether the indictments 


gave the defendants adequate notice 
of the offenses charged. Modern 
pleading has discarded overelabora- 
tion and formalism, the Court con- 
tinued, but “the present indictments 
do not show the basis upon which 
conviction can be _ had; 
rather, read in the light of the back- 
ground of facts and Congressional 


eventual 


action, they show that conviction 
cannot be had.” 


(U.S. v. Lamont, United States Court 
of Appeals, Second Circuit, August 14, 
1956, Clark, C.J.) 


should enable the judges of this 
court to render impartial and fair 
justice to all. For it is in these courts 
that the average citizen and the new 
arrivals to this country obtain their 
first—and many times their last—im- 
pression of the administration of 
justice as portrayed in the traffic 
court. 

“More than twenty million per- 
sons were given a citation to appear 
in traffic court in the year 1955. Ap- 
proximately four million of these 
persons appeared in the courtroom. 
If the experience that they encoun- 
tered in that courtroom was bad, 
then the opportunity to make a 
good impression was lost. If that ex- 
perience was good, then the citizens 
gained a new insight into the need 
for respect for law, respect for gov- 
ernment and respect for traffic law 
enforcement. 

“To Mayor Hartsfield, to the city 
administration, to the judges of the 
trafic court and to the lawyers of 
Atlanta a great deal of credit and 
honor is due for the erection of this 
beautiful building dedicated to fair 
and impartial justice for all.” 
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Department of Legislation 
Charles B. Nutting, Editor-in-Charge 








= The increasing importance of legislation to the practicing lawyer makes it es- 
sential to have a speedy and accurate means of keeping abreast of legislative mat- 
ters. Such a means is described in the following article. The author is Charles 


Adgate Congdon, Professor of Public Law and Legislation, Syracuse University 
College of Law, and Legislative Reporter for the New York State Bar Association. 





The Legislative Reporter of the New York State Bar Association 
by William J, Lloyd 
Charles Adgate Congdon Professor of Public Law and Legislation, 
Syracuse University College of Law, Legislative Reporter, 
New York State Bar Association. 


® The survival of democratic forms 
of government depends to a sub- 
stantial degree upon the wisdom 
and justice of the legal system under 
which they exist. Responsibility for 
craftsmanship in the development of 
that system, once largely confided 
to the judiciary in the administra- 
tion of the common law, is being 
progressively transferred to the leg- 
islative branch of government. The 
operation of this development in 
the State of New York has produced 
legislative activity second only to 
that of Congress. The introduction 
of bills in both houses of its annual 
legislative sessions has increased 
from 2,209 in 1902 to 7,460 in 1956. 
The annual grist of enacted bills has 
become stabilized at about 1,000, of 
which approximately 65 per cent are 
amendments of existing law. 

While in meeting its responsibil- 
ities the Legislature must of neces- 
sity be concerned with social, eco- 
nomic and political policy-making, 
with respect to which it is not assert- 
ed that the lawyer necessarily has 
any unique contribution to make, it 
is also concerned in substantial part 
with technical matters of both sub- 
stantive and procedural law, with 
respect to which the legal profession 
does possess a special competency. 
Legislative bodies are not, perhaps 
cannot be, composed of experts in 
all the multitudinous matters con- 
cerning which the modern legisla- 
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ture is called upon to act. If they 
are to act wisely they must have the 
assistance which can be provided by 
experts in special fields. Since the 
lawyer as a citizen and as a practi- 
tioner has a prime interest in the 
administration of justice, he has an 
obligation in both roles to make his 
contribution to the law-making 
process. : 
This obligation, and the fact that 
it can be fulfilled only through the 
organized Bar, is fully recognized 
and effectively met by the New York 
State Bar Association. Through its 
many Sections devoted to broad 
fields of the law, and its numerous 
committees of specialists in particu- 
lar areas, it has consistently through 
the years (1) conducted research, 
(2) initiated legislation, (3) stud- 
ied, anmalyzéd and advised Leg- 
islature and Governor with respect 
to the merits of proposed legislation, 
(4) co-operated with the Law Revi- 
sion Commission, the Judicial Con- 
ference, and, most recently the Tem- 
porary State Commission on the 
Courts, in the exercise of their re- 
visory functions. It has sponsored 
a statewide Conference of Bar As- 
sociation Presidents to co-ordinate 
similar legislative activities of the 
eighty-eight county, city and federal 
bar associations throughout the state. 
The development of the Legislative 
Reporter has been an integral part 
of the Association’s response to its 


recognized responsibility. The law 
yer, busy on behalf of his clients 
cannot familiarize himself with up 
wards of 7,000 bills during a session 
of two and one-half months. The 
Reporter has been delegated thai 
duty. His function is purely infor 
mational. Screening the flood of 
bills, selecting those of general im 
portance in areas where the legal 
profession possesses special compe 
tency, he makes an analysis of their 
purpose, content and impact upon 
existing law available to individual 
members of the Association and the 
local bar associations throughout 
the state. With an opportunity to 
study such bills, lawyers may effec- 
tively contribute their expertise to 
the law-making process by means of 
advisory reports to Legislature and 
Governor. 


The Selection of Bills 

The truly critical task of the Legis- 
lative Reporter is that of selecting 
bills for analysis and report. 

The mere reading of over 7,000 
bills involves no inconsiderable ex- 
penditure of time and energy. In- 
cluded in the grist are local bills, 
specialized purpose or governmental 
department “housekeeping” bills, 
budget bills, policy and political 
bills, “perennials” and the bills of 
general importance for which he 
seeks. The initial screening to elim- 
inate bills which clearly fall outside 
the range of his purpose is expedited 
by close attention to the Daily Sum- 
mary of bills introduced. This Sum- 
mary, published by the New York 
Legislative Index, indicates the in- 
troductory number by which the bill 
is identified and in a brief para- 
graph states the nature of the bill. 
The preliminary elimination reduces 
the necessity of further reading to 
the “lawyer's bills’, i.e., those bills 
of major importance which are of 
general interest to the legal profes- 
sion, affect the administration of 


justice, and deal with subjects upon 
which the lawyer can bring to bear 
his special competency. 

In making a selection among the 
bills which survive the initial screen- 
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ng, the Reporter must rely upon: 
1) his knowledge of existing law 
ind statutory patterns, which will 
enable him at the same time to un- 
derstand the purpose and assess the 
importance of the proposed legisla- 
tion; (2) his familiarity with cur- 
rent court decisions, which will en- 
able him to recognize a bill inspired 
by a particular decision; (3) his 
information with respect to the leg- 
islative programs of the sections and 
committees of the state and local 
bar associations, the joint legisla- 
tive committees and temporary 
commissions, the state de- 
partments, the revisory agencies such 
as the Law Revision Commission 
and Judicial Conference, and spe- 
cialized organizations such as the 
New York State Surrogates’ Associa- 
tion, which will enable him to rec- 
ognize their bills and analyze their 
research; (4) his understanding of 
the policy and position of the Asso- 
ciation, which will enable him to 
recognize “hostile” bills; (5) his 
knowledge of the source and spon- 
sorship of bills, which will provide 
him with a measure of their impor- 
tance, the seriousness with which 
they will be urged and the extent of 
the support which they may be ex- 


state 


pected to receive. 

The “perennial” bills, introduced 
without effect year after year, offer 
one of the most difficult problems 
of selection. Frequently involving 
fundamental changes in the law, 
meriting immediate attention if se- 
riously urged, many of these bills 
are introduced in the first instance 
merely for publicity purposes, or 
lor campaign ammunition, with no 
thought of passage, and are re-intro- 
duced by the legislator year after 
year, with new bills, until his annu- 
al input of bills becomes impressive 
to that part of his constituency 
which measures his activity and in- 
fluence in terms of the number of 
bills he introduces. But many of the 
“perennials” are bills introduced for 


purposes of study and education. At 
sone time there will be a determined 
eflort made for passage. To disre- 
perennials 


gar 1 all because they 





have become perennials is some- 
times to be caught napping on legis- 
lation of major importance. To rec- 
ognize the latter type, upon which a 
watchful eye must always be kept, 
and to sense when they will become 
active, frequently puts the experi- 
ence and informational resources of 
the Reporter to a severe test. 

Having made his tentative selec- 
tion of bills the Reporter must 
maintain a daily watch on legisla- 
tive activities. The Journal of the 
Senate and Assembly, made availa- 
ble in a Daily Action Sheet by the 
Legislative Index, informs him of 
the legislative position of all bills. 
Its information will act as a check 
upon that acquired elsewhere, en- 
able him to anticipate legislative 
action and guard against surprise, 
errors of judgment and changing 
events. A bill originally selected as 
destined for serious consideration 
may be suspiciously slow in being 
reported out of committee. Another, 
disregarded as a perennial or upon 
information that it is hopeless, may 
indicate the stirring of life by being 
reported out amendment, or 
even by being reported favorably. 
Thus original selections must be al- 
tered and revised from time to time 
as the developments of the session 
require. 


for 


The Analysis of Bills 


When a bill is finally selected for 
consideration the process of analysis 
begins. Basically this calls for the 
answer to two questions: (1) What 
is the object and purpose of the 
bill? (2) How does the bill propose 
to accomplish that purpose and ob- 
ject? The first requires study and 
analysis of existing statutory and 
decisional law to establish the prob- 
lem to which the bill is directed. The 
second requires consideration of the 
placement of the bill in the pattern 
of existing statutes, and a minute 
examination of its provisions with 
the changes they will make in the 
existing law. In addition, apart from 
the bill itself, the analysis must, as 
far as the information is obtainable, 
include its source and sponsorship, 


Department of Legislation 













its legislative history, its legislative 
position, its prospects of enactment 
and approval. 


The Legislative Circular 


Analyses of the selected bills result- 
ing from the process described are 
published each Monday during the 
legislative session in the Legislative 
Circular of the New York State Bar 
Association. Here effectiveness is in 
direct relation to speed, for the ses- 
sion is not long, and frequently im- 
portant bills are introduced late in 
the session when action is rapid. 
The manuscript, brought to date 
through the close of business on Sat- 
urday, goes to the printer Monday 
morning. The general mailing of 
some 9,000 copies, which go to mem- 
bers of the Association and of the 
Legislature, is in the mail on Tues- 
day. 

In order that consideration of re- 
ported legislation by the local bar 
associations may be promptly initi- 
ated on the analysis contained in 
the Circular, a special first class 
mailing is made on Monday after- 
noon to the president and _legis- 
lative bar asso- 
While their 
consideration of the legislation may 


chairman of each 


ciation in the state. 
be so initiated, final action requires 
the text of the bill. To this end it 
has been arranged that printed cop- 
ies of each bill reported in the Cir- 
cular be promptly mailed to the 
president or legislative chairman 
of each association when they be- 
come available. 

To effectively fulfill the purpose 
of the informational service rendered 
by the Legislative Reporter it is vital 
that the and recommenda- 
tions of the associations be reported 
to those responsible for legislation. 
To facilitate prompt, direct trans- 
mission of such reports, names and 


action 


addresses of all standing committee 
chairmen of the state legislature, 
legislative leaders and the Gover- 
nor’s Counsel are mailed to each 
local bar association at the opening 
of each session. The executive office 
of the New York State Bar Associa- 


tion acts as a clearing house for reso- 





October, 1956 * Vol. 42 965 





Department of Legislation 


lutions and records of action taken, 
collecting and forwarding them to 
the appropriate committee chair- 
men and legislative leaders. 

In the State of New York an aver- 
age of about 90 per cent of bills en- 
acted are sent to the Governor dur- 
ing the final ten days of the session. 
He has a period of thirty days after 
adjournment in which to approve 
or exercise his veto. At the expira- 
tion of that period a Final Index 
Circular is published stating the fi- 
nal action upon all bills reported 
during the session. 

This, in bare outline, is the man- 
ner in which the New York State 
Bar Association utilizes the device of 
the Legislative Reporter in its effort 
_ to be of service to the public in par- 
ticipating in the legislative process 
to the end that the administration 
of justice may be improved, and to 
be of service to its individual mem- 
bership in keeping them currently 
informed of important legislative de- 
velopments by which their practice 
and profession, and the affairs of 
their clients may be vitally affected. 


Appendix 


The following are examples of 
the types of analyses published in 
the Legislative Circular of the New 
York State Bar Association. 


Revision of Corporation Laws 


Prepared by a Joint Legislative 
Committee created in 1921, the last 
general revision of the New York 
Stock Corporation Law was enacted 


Dallas Meeting 

(Continued from page 943) 

tion for President Gambrell at the 
Umphrey Lee Student Center on the 
Southern Methodist Campus on Sun- 
day evening, the whole week was 
filled with programs, parties and 
sightseeing. On Monday evening, 


the visitors were guests at a perform- 
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in 1923, that of the General Corpo- 
ration Law in 1929. A succession of 
amendments, required by the chang- 
es occurring through twenty-five 
years have created an unsatisfactory 
complicated patchwork, under which 
28,000 corporations were organized 
in 1955. The Committee on Cor- 
poration Law of the New York 
State Bar Association 
that a general revision and codifica- 


is convinced 


tion is now necessary. Its bill, which 
would have created a Temporary 
State Commission for that purpose, 
failed to pass the Legislature in the 
1955 session. Its position remains 
unchanged, and a Resolution adopt- 
ed by the New York State Bar Asso- 
ciation at its recent 79th Annual 
Meeting urged that such revision 
be undertaken. 

Concurrent Resolutions _ intro- 
duced in Senate and Assembly pro- 
vide for the creation of a Joint Leg- 
Committee make a 
comprehensive study of the body of 


islative “to 
law, statutes, decisional law and le- 
gal literature of the state pertaining 
In any manner to corporations or- 
ganized or which may affect corpora- 
tions to be organized within the 
state,” to report on March 1, 1957. 

During the past twenty-five years, 
twenty-five states and the District of 
Columbia have completely revised 
their corporation laws, including, 
among the more recent codifications, 
California and Maryland (1947), 
(1951), Utah, Florida, 
Oregon and Delaware (1953), Dis- 
(1954), North 


Wisconsin 


trict of Columbia 
ance of Jerome Kern’s Show Boat 
at the State Fair Auditorium, while 
on Wednesday there was a variety 
show and entertainment specially 
produced for the Dallas Bar Associa- 
tion. The Houston Bar Association 
tendered a reception on Monday 
evening at the Adolphus Hotel, and 
on Tuesday morning there was a 


Carolina, Ohio and Texas (1955) . 
(S. Res. 27, McCullough, Finance 
Committee; A. Res. 63, Morgan, 
Ways and Means Committee) . 
Waiver of C. P. A., 8352 
Extent of Physician’s 


Testimony 
The physician-patient — privilege 
established by Civil Practice Act 


§352 having been duly waived as 
provided by §354, the Court of Ap- 
peals held in Matter of Coddington, 
307 N.Y. 181, 120 N.E. 2d 777, that 
the waiver does not extend to infor- 
mation acquired by the physician 
as a result of the confidential rela- 
tionship between physician and pa- 
tient, and limited the physician of a 
decedent to such matters as he could 
have noticed and described as a lay 
person. 

On request of the Executive Com- 
mittee of the New York Surrogates’ 
Association, the Judicial Council 
recommends enactment of a_ bill 
which would amend C.P.A., §354, to 
provide that once the privilege is 
duly waived the physician may dis- 
close any information as to the 
mental or physical condition of a 
patient who is deceased, which he 
acquired in attending such patient 
professionally, “except such confi- 
dential 
tend to disgrace the memory of the 


communications as would 
patient and such facts as would tend 
to disgrace his memory.” 

(S. Int. 1525, Pr. 1591, William 
son, Codes Committee; A. Int. 1877, 
Pr. 1913, M. Wilson, Codes Commit- 
tee). Effective immediately. 


tour of the General Motors Assembl\ 
Plant. There were literally dozens o! 
smaller parties and receptions which 
it is impossible to mention here. 

The 1956 Annual Meeting was the 
first held in the Southwest. In true 
Texas style, it was a BIG affair—and 
everyone who attended agreed that 
it was a big success. 
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" Prepared by Committee on Publications, Section of Taxation, George D. Web- 
ster, Chairman; John S. Nolan, Vice Chairman. 





The Burden of Going Forward in 


Civil Tax Fraud Cases 
by Jack Lee Orkin, Washington, D. C. 
Member, Committee on Court Procedures 


* Civil tax cases frequently involve 
a factual issue with respect to fraud. 
In such cases, it is important to know 
upon which party rests the burden 
of going forward 
first) 
tical advantages may accrue to the 
party which may proceed after the 
other party has put on its case in 
chief. 


(or proceeding 
for sometimes significant tac- 


Where the Government is plain- 
tiff, it uniformly takes upon itself 
the burden of proving fraud. As the 
moving party, it goes forward with 
the first evidence, relying of course 
on the prima facie case made out by 
the Commissioner's assessment. With 
respect to fraud, it puts on all of its 
evidence as part of its case in chief. 

When the Government is defend- 
ant or respondent, three situations 
may arise: 

1. The statute of limitations has 
run unless there has been fraud on 
the part of the taxpayer. 

2. The statute of limitations has 
not run but only the 50 per cent ad- 
dition for fraud is contested. 


3. The statute of limitations has 
hot run and the taxpayer -contests 
both the tax asserted and the 50 per 
cent addition for fraud. 


in the first situation, in the district 
courts and the Court of Claims the 
Government ordinarily assumes the 
burden of proceeding first, although 
the taxpayer is the moving party 
secking relief. Entitlement to relief 
would be shown merely by evidence 
of the assessment dates involved. Un- 
do ibtedly, the Government would 
sti ulate these dates, which would 
the mselves show that the assessment 





was not within the applicable limita- 
tion period. Logically, the burden 
would then be on the Government to 
proceed with its evidence in support 
of the affirmative defense of fraud. 

This logic is supported by the de- 
cision of the Supreme Court in F. 
Vitelli & Son v. United States, 250 
U.S. 355 (1919). Involved therein 
was an import duty, as to which 
there was a one-year limitation on 
assessments, except in cases of fraud. 
Four years after such period had ex- 
pired, the Collector concluded that 
plaintiff had fraudulently under- 
paid the duty, and assessed a defi- 
ciency, which plaintiff paid. Appeal 
was taken to the Board of General 
Appraisers, where plaintiff rested on 
his protest; the Collector rested on 
his assessment. The Board held for 
plaintiff, and was ultimately sus- 
tained by the Supreme Court, which 
held that the burden of proof was 
on the Collector.! It was reasoned 
that otherwise he could render the 
limitation period meaningless and 
subject taxpayers to a perpetual bur- 
den of proof merely by “finding” 
fraud. Moreover, it was pointed out 
that any other rule would subject 
taxpayers to a greater burden for 
following the prescribed path of pro- 
test to the Board than if they refused 
to pay and withstood a collection suit 
by the Government. 

In refund suits, the Government 
has consistently conceded the appli- 
cability of this case. In the Tax 
Court, however, the Government, 
even though it has the burden of 
proof on the issue of fraud (Section 
7454 (a)) continues to argue that 
the taxpayer should proceed first 


with his entire case. There is no 
rule or reported decision determina- 
tive of the procedure in the Tax 
Court, but at the hearings in the 
following cases, the Government was 
compelled to proceed first with its 
proof of fraud after the running of 
the statute of limitations had been 
established: Estate of W. Y. Brame, 
25 T.C. 824 (1956) (Chief Judge 
Murdock); Frank DeMartino, 13 
T.C.M. 1017 (1954) (Judge Fisher) ; 
Andrew Flori, 14 T.C.M. 366 (1955) 
(Judge Fisher); Paul Masters, 25 
T.C. (No. 123, 1956) (Judge 
Van Fossan) ; O. E. Stephens, Docket 
No. 48914 opinion pending, (Judge 
Atkins) . See also Leonard B. Willits, 
36 B.T.A. 294 (1937); Bryan v. Com- 
missioner, 209 F. 2d 822 (C. A. 5th, 
1954), certiorari denied, 348 U. S. 
912. 

In the second situation where 
fraud penalties alone are sought, it 
has been held that the burden of 
going forward as well as the burden 
of proof is on the Government.* 
Ohlinger v. United States, 219 F. 2d 
310 (9th Cir., 1955). Other cases 
have similarly placed the burden on 
the Government. See, ¢.g., Owens 
v. United States, 98 F. Supp. 621, 
affd. 197 F. 2d 450 (8th Cir. 1952) ; 
Hood v. Allen, Civil No. 83 (M.D., 
Ga. 1941); Banner v. Carroll, Civil 
No. 927-G, (N.D., N.C., 1954 and 
1955) (tried twice on same eviden- 
tiary rule). 

Nevertheless, it can be anticipated 
that the Government will seek a res- 
olution of this issue in another Court 
of Appeals. It argues, and in any 
trial might argue, that the taxpayer 
must prove his entire case and over- 
come the strong presumption that 
supports the Commissioner's assess- 
ment in all its parts. It sees no rea- 
son for an exception in the event 
the sole issue is with respect to fraud, 
insisting instead that the taxpayer 
necessarily has the burden of prov- 
ing that issue, whether or not the 
burden would require proving a neg- 
ative proposition (freedom from 





1. The Supreme Court remanded for pro- 
ceedings consistent with its announced evi- 
dentiary rule, a procedural opportunity in 
any gate tried under a prejudicial burden of 
proof. 

2. This is concededly the situation in the 
Tax Court. 
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fraud). The legal world, says the 
Government, is filled with negative 
propositions which must be proved 
if moving parties wish to prevail; 
anyway, taxpayers generally urge an 
affirmative proposition with respect 
to fraud, e.g., that they were in fact 
negligent. Moreover, says the Gov- 
ernment, when Congress -saw fit to 
place the burden with respect to 
fraud on the Commissioner, it did so 
expressly by a statutory enactment 
in 1928 which applies to the Tax 
Court alone. 

Should the Government’s argu- 
ment prevail, the taxpayer would 
have to proceed with his case first, 
which would enable the Government 
to reap some advantage by thus be- 
ing able to build its case out of what- 
ever evidence taxpayer might use. 
Moreover, the taxpayer would not 
be able at the close of the Govern- 
ment’s case on fraud to move for dis- 
missal (Rule 41 (b), Fed. Rules of 
Civ. Proc., and Rule 29 (c), Rules 
of the U. S. Ct. Cl.) , and rest with- 


out putting on evidence. Procedural- 
ly, of course, there is a question as 
to whether there is a comparable 
motion in the Tax Court. Such a 
motion is not specifically authorized 
in the Internal Revenue Code or in 
the-Rules of Practice of the Tax 
Court. It seems likely, however, 
that if the case is not compro- 
mised before trial, both sides will 
have reasonably strong evidence. In 
this event, whichever side were last 
would have its own case to present, 
and would undoubtedly feel com- 
pelled to put it on in more or less de- 
tail. 

Thus the burden of proof might 
be of little practical significance in 
the sense that it imposes a burden of 
going forward with evidence. Never- 
theless, in the sense that it imposes a 
“risk of non-persuasion”, it would be 
vital in the normally doubtful case. 
The Ohlinger case, supra, was won 
by the Government when the bur- 
den was on the taxpayer, but was 
won by the taxpayer on remand, 








OUR YOUNGER LAWYERS 


William C. Farrer, Secretary and Editor-in-Charge, Los Angeles, Calif. 








# One of the highlights of the 
twenty-third Annual Meeting of the 
Junior Bar Conference of the Ameri- 
can Bar Association in Dallas, Au- 
gust 24-28, was the workshop 
session and meeting of delegates 
from state and local affiliate units in 
the Texas Room of the Baker Hotel 
on Saturday afternoon. The 25,000 
members of the Junior Bar Confer- 
ence were well represented by the 
more than 300 registrants in attend- 
ance. Participating speakers in the 
workshop and their topics were: J. 
Rex Farrior, Jr., of Tampa, Florida 
J.B.C. Chairman, “Florida’s Legal 
Education Course”; Thomas C, Car- 
roll, Louisville, Past Chairman of the 
Kentucky Young Lawyers, ‘‘Ken- 
tucky’s Minimum Fee Schedule Pro- 
gram"; Thomson J. 
Monterey, Vice President of Cali- 


Hudson, of 
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fornia Conference of Junior Bar 
Members, “California Juror’s Hand- 
book Project”; William M. Saxton, 
of Detroit, Michigan Junior Bar 
Chairman, Member- 
ship Program”; Robert B. Keating, 
of Denver, Past Colorado Junior 
Bar Chairman, “Colorado’s Traffic 
Court—Justice of the Peace Project’; 
and Joseph D. Garland, of New York, 
“New York’s Law for Laymen”. 

At the conclusion of the scheduled 


“Michigan's 


program there was an open forum 
with a lively discussion of the ac- 
tivities of the young lawyer organ- 
izations throughout the country. 
The workshop was organized by 
the Vice Chairman of the ].B.C. Af- 
filiate Units Committee, Bryce M. 
Fisher, of Cedar Rapids, Iowa, and 
Walter R. Tabler, Jr., of Baltimore, 
Maryland, the Committee Chairman, 


when the burden was on the Govern- 


ment. 

Where fraud penalties and other 
amounts which were timely assessed 
are involved, it seems clear that the 
taxpayer has the initial burden of 
going forward. He is the moving 
party, and has the burden of proof 
with respect to some of the issues 
raised by his suit, even if not with 
respect to the issue of fraud. Ordi- 
nary practice and orderly procedure 
would inevitably require him to go 
first (at least as to issues other than 
fraud) and probably enable the Gov- 
ernment to make some of its case out 
of his evidence. Taxpayer would 
thus gain less from the Government's 
burden with respect to fraud than in 
the foregoing instance. See, e.g., 
Guaranty Trust Co. v. United States, 
44 F. Supp. 417 (E.D., Wash.) , aff'd. 
139 F. 2d 69 (9th Cir. 1943) ; Snell 
Isle, Inc. v. Commissioner, 90 F. 2d 
481 (5th Cir. 1937), cert. den. 302 
U.S. 734. 


with the assistance of Annual Meet 
ing Chairman Timothy C. Kelly, of 
Dallas. 

Primary subjects of controversy at 
the delegates’ meeting included the 
advisability of changing the name 
of the Junior Bar Conference, the 
role of the young lawyer in assisting 
the curbing of the unauthorized 
practice of law by laymen, in spon 
soring retirement bills for the self 
employed, e.g., the Jenkins-Keogh 
Bill, and aiding local, state and na- 
tional lawyer organizations in their 
public relations campaigns. 

The application for affiliation o! 
the Junior Bar Section of the Ba 
Association of Hawaii was sub- 
mitted by its President, C. Frank 
Damon, Jr., of Honolulu, and ap- 
proved by the Executive Council on 
Friday, August 24, 1956. In addition 
to Mr. Damon, the officers of the 
Junior Bar Section are: Vice Pres! 
dent, Herman T. F. Lum; Secretary, 
Patsy Takemoto Mink; Treasurer, 
Andrew S. O. Lee; Directors: Daniel 
H. Case, Alfred Laureta and Vincent 
Yano; Immediate Past President, Am 
brose Rosehill, all of Honolulu 
By 
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mendment will create an impact 

r beyond the covers of the AMERI- 
CAN Bar AssociaTiOn JOURNAL. We 
go on merrily year after year meekly 
wccepting new and startling deci- 
sions of the Supreme Court which 
take us ever further from the princi- 
ples and meanings of the Constitu- 
as set forth by the Founding 
Fathers. It takes an article like Mr. 
Pittman’s to show us how hopelessly 


tion 


far we have wandered. 

Many thanks to Mr. Pittman for 
his remarkable research and to the 
JOURNAL’s editors for giving us the 
benefit of his labors. 
EpwarRD P. SCHARFENBERGER 


Ridgewood, New York 


Command Control 
of Courts Martial 


® After Mr. William F. 
Walsh's article, “Military Law: Re- 
turn to Drumhead Justice?” in 


reading 


the 
June issue of the JouRNAL I felt con- 


strained confi- 


to offer my vote of 
dence. As one who served some two 
and a half years in the Judge Advo 
cate General's Corps of the Army, 
two years of which was as appellate 
defense counsel, I can agree whole- 
heartedly with the ideas Mr. Walsh 
has set forth. 

Of course a balance must be struck 
between command discipline and in- 
dividual rights. But isn’t this a uni- 
versal problem that all law enforce- 
ment agencies must face and all 
governments must resolve? For ex- 
ample, an investigating committee 
of Congress could act much more 
Fifth 
therefore, 


swiftly in the absence of the 
Should we 
the Fifth 
not—such 


\mendment. 


abolish Amendment? Of 


course tactics would put 


the U.S. on a plane with the totali- 
tarian states. Likewise it would be a 
backward step to encourage com- 
mand influence in courts martial. 
The 


Code of Military Justice is its re- 


cornerstone of the Uniform 
moval, as nearly as possible, of com- 
mand influence from courts martial. 
All of the sweeping reforms referred 
to by Mr. Walsh were pointed to- 
ward this. If any changes are to be 
made in the Code it should be in 
the direction of more independence 
for the courts, as suggested by Mr. 
Walsh. 

Again, my congratulations to both 
Mr. Walsh and the JourNAt for pub- 
lishing this fine article. 

JACKSON L. KIsER 
Galax, Virginia 
He Dissents from the 
Article on Justice Holmes 
® After reading the thoughtful and 
spirited attacks on, and defenses of, 
the legal philosophy of Holmes in 
recent years, one might express sur- 
prise that the JouRNAL would pub 
lish, with its editorial blessings such 
an undisguised panegyric as that by 
Judge Hofstadter [in the January, 
1956, issue beginning at page 19.) 
To say the very least, the ultimate 
value of Holmes’ influence is debat- 
able. 

Like 


makes almost an idol, Judge Hof 


the Justice, of whom he 
stadter manages to clothe his icono- 
clasm in the dedicatory language of 


He talks 


relativism while 


religion and morality. 
bravely of 


seeking conveniently to bound po 


legal 


tential extremes by unspecified lim- 
the 
shore bounds the variable tides. Is 


its; as (to use his metaphor) 


then the shore not absolute, or does 
that too shift? He urges uncompro- 


Views of Our Readers 




















mising liberty and the dignity of 
man, yet he rejects absolute princi- 
ples and truths. Are dignity and lib- 
erty, within limits, not absolutes? 
Io most men, to reject absolutes 
is to reject the philosophical heart of 
religion, morality and first princi- 
ples—but, by some strange alchemy, 
not with Holmes and his devotees. 
The secret lies in their unwilling- 
ness to face the inner contradictions 
of their own thinking. They want it 
both ways. 
detest the resonant 
rhetoric that steals its glory from the 


Personally, | 


very absolutes which it impugns— 
that talks of “glimpses of infinity”, of 
persons “greatly graced”, of “moral 
grandeur”, of “the melody of the 
spheres’’—all the while idolizing the 
corrosive spirit of skepticism, mis- 
called “realism”, which eats away 
one’s faith in these absolutes. 

If it be backward, if it be a “radi- 
calism of the right”, to believe that 
there is such a thing as a natural jus- 
tice, an inherent right and wrong, 
transcending the fiat of any judge or 
lawmaker, morally binding all men 
at all times, then I for one am pre- 
pared to endure the penalty. Let 
those who have the taste for it, deny 
that the rule of kindness—the Gold- 
en Rule applied systematically and 
universally—is an absolute principle 
of human conduct; as for me, and 
millions like me, no acid relativism 
has destroyed this absolute; certainly 
not the relativism of such a desulto- 
ry and epigrammatic thinker as 
Holmes. 

Let us learn to distinguish charm 
of style from profundity of thought; 
aristocratic grace from sound philos- 


ophy. 


GEORGE W. CONSTABLE 


Baltimore, Maryland 
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ible than Stalin’s and effected a 
marked relaxation in both domestic 
and foreign relations.” Atomic en- 
ergy—the Soviet announcement in 
1955 that it would “hand over [to 
the Geneva conference on the peace- 
ful use of atomic energy] the scien- 
tific and technical experience gained 
in the operation of its atom-driven 
industrial plant.” Chinese-Soviet re- 
lations—Red China and Soviet Rus- 
sia co-operate on the basis of parity, 
and the Chinese is not “in any way 
subservient to his Russian hosts”. 
Amnesty Decree of 1953—“‘a freer at- 
mosphere has come to prevail in the 
USSR since Malenkov assumed of- 
fice’’. 

Corliss Lamont’s enthusiasm for 
the changes presumably taking place 
in the Soviet Union is considerably 
sobered by the findings of recent 
studies of the U.S.S.R. undertaken 
by research scholars in this country. 
According to an investigation of the 
recent shake-up in the Soviet politi- 
cal police, “the evidence shows that 
neither the continued existence of 
the political police nor its functions 
as one of the instruments of Commu- 
nist Party policy is the question at 
issue, and that despite the change in 
the relationship of the political po- 
lice to the top political authorities, 
the police has lost none of its power 
over the Russian people”. 

A recent study of the West Ger- 
man trade unions reports one trade 
union leader’s views as_ follows: 
“One of the most astute observers of 
communist policies among German 
unionists, a man steeped in the study 
World 
War I, thought that Soviet policy 


of communist tactics since 
changes were not likely to be as 
clearcut as others expected them to 
be. He saw Soviet policies as safely 
anchored to old-fashioned security 
considerations, and as evolving at 
best along traditional compromise 
patterns. ... This man believed that 
the USSR was likely to change and 
liberalize its domestic production 
patterns only to the extent deemed 
feasible in the light of continuing 
intense military East-West competi- 
tion.” 
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The attitudes of French parlia- 
mentarians (the Communists except- 
ed) towards the changes supposed to 
have taken place in the U.S.S.R. 
since Stalin’s death have been sum- 
marized as follows: “Both the cate- 
gorical denial of a Soviet will to 
armed expansion and the grave in- 
sistence on an acute military danger 
were minority positions—the first 
mounting, the second declining. An 
middle view ex- 
pressed by silence, by the occasional 
repetition of Atlantic Pact common- 
places, or by statements that avoided 
both extremes.” 

Corliss Lamont concludes that the 


important was 


“over-all record” of the Soviet gov- 
ernment “in 
during almost two years has been 
impressive. It improved its relations 
with the rest of the world, including 
America, and helped measurably in 
making a Third World War less of a 
possibility.” 

Those who read the 
edition of Soviet Civilization 


international affairs 


1952 


need 


have 


not waste any further time on the 


second edition of this book, and 
those who have not read either edi- 
tion can better look elsewhere if they 
are interested in an objective ac- 
count of developments in domestic 
and foreign affairs in the U.S.S.R. 
since the death of Joseph Stalin. 
Joun C. HoGan 


Santa Monica, California 


pO HE TRANSFER OF CHAT- 
TELS IN CONFLICT OF LAWS. 
By Pierre A. Lalive. Oxford Univer- 
sity Press. 1955. $4.80. Pages xix, 
200. 

There is real need for this sort of 
book. Conflict of laws is too vast a 
subject to be covered adequately by 
any one man in a treatise or horn- 
book. Its ramifications, and particu- 
larly its many unanswered questions, 
can best be discussed and explored 
by writers who address themselves 
only to a limited area. This has 
been done for life insurance contracts 
by Carnahan,! for trusts by Land,? 
and for contracts in general by Ra- 
bel. The important field of chattels 
has now been dealt with by Lalive. 





The author is a Swiss lawyer who 
studied English law at King’s Col 
lege, Cambridge. There he received 
the degree of Doctor of Philosophy 
after the submission of a disserta 
revised and 


tion which has been 
brought up to date in the present 
volume. It is written in fluent Eng 
lish and reads smoothly and well. 
While the book is primarily con 
cerned with English and American 
law, it also considers French, Ger 
man, Swiss and other civil law au 
thorities. The latter fact is of real 
significance, since the comparative 
approach has peculiar value in con- 
flict of This is because the 
applicable civil law rules are to a 
considerable extent judge-made, 
since the subject has been largely 
neglected by the codes. Much en- 
lightenment can therefore be gained 
by comparing the solutions reached 


laws. 


under essentially similar conditions 
by civil and common law judges. In 
the case of chattels, confidence in the 
correctness of the common law rules 
is fortified by the fact that those of 
the civil law are essentially the same. 

Lalive first addresses himself to 
the basic question of what law gov- 
erns the transfer of interests in chat- 
tels. He discusses at length the vari- 
ous suggestions that such transfers 
should be determined (1) by the 
personal law of the owner, (2) by 
the lex situs, that is to say by the law 
of the state where the chattel is at 
the time of the transaction and (3) 
by the lex actus, the law of the state 
where the transfer takes place, as, 
for example, that where a written 
He 
cludes that with “a unanimity rarely 
to be found in other fields of Private 
International Law”, the lex situs is 
held to govern. This, the author be- 
is as it should be for the rea- 
sons among others that the chattel 


assignment is executed. con- 


lieves, 


is within the effective control of the 
state of its situs and its “physical 


location . . . constitutes an objective 


criterion, which is easily ascertain: 


1. Carnahan, Conflict of Laws and Life In- 
surance Contracts (1942). 

2. Land, Trusts in the 
(1940). 

3. Rabel, The Conflict of Laws: A Com- 
parative Study. Vols. 2 and 3 (1947, 1950 
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ble, and the lex situs is the only 
iw, the application of which [the 
owner and other persons dealing 
vith the chattel] may reasonably be 
taken to expect”. 

The author then turns to a vari- 
ety of questions. He distinguishes be- 
tween a contract to transfer interests 
in a chattel and the transfer itself. 
He discusses the various problems 
which may arise when a chattel is 
taken state. On this 
point, he concludes that existing in- 
terests in the chattel will be recog- 
nized by the state into which it is 
removed, but that the effect upon 
these interests of a transaction which 


from state to 


takes place following the removal 
depends upon the law of the second 
state. Attention is also directed to 
the perplexities posed by the res in 
transitu. 

One matter is deemed worthy of 
special mention. This is the author's 
conclusion that the reference to “the 
law of the situs” should be to the 
entire law of that state, and not sole- 
ly to its local law. The question in 
other words is not how would the 
courts of the situs have decided a 
similar case with purely local con- 
tacts. Rather the question is how 
would these courts have decided the 
very case at hand with its particular 
foreign elements. This conclusion is 
believed to be correct, although 
there is little authority on the point. 
Take the case of a decedent who dies 
intestate while domiciled in State X 
leaving a chattel in State Y. After 
his death the chattel is taken to 
State Z and there a dispute arises as 
to who is entitled to it. Clearly, it 
would be absurd for the Z court to 
apply Y local law and give the chat- 
tel, say, to A when the Y courts, in 
accordance with the general choice 
ol law rule, would have looked to X 
law and awarded, let us suppose, the 
chattel to B. Similarly, if in the case 


put the question involved the valid- 
itv of a will executed in X, it would 
be ridiculous for the Z court to hold 
the will invalid for failure to com- 
ply with Y formalities when, because 
of a Y statute, the Y 
have upheld the will on the ground 
that it had executed in the 
mode prescribed by X law. Further, 


courts would 
been 


let us suppose that an automobile 
sold on conditional sale in State X is 
taken to State Y without the knowl- 
edge and consent of the conditional 
vendor and is there sold by the con- 
ditional vendee to a bona fide pur- 
chaser for value. Thereafter, the car 
is taken into State Z where the 
conditional vendor brings suit to re- 
cover it. Certainly, the Z courts 
should not find for the purchaser on 
the ground that the conditional sale 
recorded in Y if, 
again in accordance with the ordi- 


had not been 
nary rule, the Y courts would have 
held the Y recording statute inap- 
plicable on the ground that the au- 


tomobile had been brought into the 


state without the conditional ven- 
dor’s knowledge or consent. 
As between states of the United 


States, reference to the entire law of 
the situs, including its conflict of 
laws rules, is probably required, on 
occasion at least, by full faith and 
credit. believed to be the 
holding of Green v. Van Buskirk.‘ 
There iron safes, located in Illinois, 
were mortgaged in New York by 
Buskirk. 
Shortly thereafter, Green, who was 
the the 
mortgage, had the safes attached and 
sold in Illinois and the proceeds ap- 


This is 


their owner Bates to Van 


unaware of existence of 


plied to a debt owed him by Bates. 
Bates, Green and Van Buskirk were 
all residents of New York. Subse- 
quently, Van Buskirk, who had not 
been a party to the Illinois proceed- 
ings, brought suit against Green in 
New York to recover the value of the 
safes. Although it was conceded that 


Books for Lawyers 


the mortgage, being unrecorded, 
was void as against these persons in 
Illinois, the New York courts found 
Buskirk. This judgment 


was reversed by the Supreme Court 


for Van 


as a denial of full faith and credit. 
Although the Court's opinion is not 
clear on the point, it seems most un- 
likely that it was the Illinois attach- 
ment proceedings and judgment to 
which full faith and credit was held 
to be due. For, as stated above, Van 
Buskirk was not a party to these pro- 
ceedings and hence, as the Court it- 
self states, “was not bound by them”. 
Rather it is believed that full faith 
and credit was found to be owing to 
the law of Illinois under which Van 
Buskirk’s mortgage, being unrecord- 
ed, was void as against the attaching 
creditor, Green. The reference must 
to the 
entire law of Illinois, including its 


almost certainly have been 
conflict of laws rules. The issue, as 
stated by the Supreme Court, was 
not whether an Illinois attachment 
creditor would have prevailed over a 
local chattel mortgagee. Rather the 
Court makes clear that the issue was 
what were the respective rights in 
Van Buskirk, the New 
York chattel mortgagee, and Green, 


Illinois of 


the New York attachment creditor. 
The question, in other words, was 
how would the Illinois courts have 
decided the very case at hand with 
its particular foreign elements. 

It is hoped that this lengthy di- 
gression will not serve to distract the 
reader’s attention from what has 
been said about the general excel- 
lence of the book. The legal profes- 
sion stands indebted to the author 
for a scholarly and compact treat- 
ment of an important and relatively 
unexplored area of conflict of laws. 

Witus L. M. REESE 


Columbia University 
New York, New York 


4. 5 Wall. 307 (1866); 7 Wall. 139 (1868). 







October, 1956 * Vol. 42 971 

















BAR ACTIVITIES 


Charles Ralph Johnston - Editor-in-Charge 








= Five state and local bar associa- 
tions received Awards of Merit for 
“outstanding and constructive work” 
at the opening session of the 79th 
Annual Meeting of the American 
Bar Association in Dallas on August 
27. The Section of Bar Activities of 
the Association selected for top 
awards the Illinois State Bar Asso- 
ciation, the North Carolina Bar As- 
sociation, The Bar Association of St. 
Louis (Missouri) , the Stark County 
Bar Association (Canton, Ohio) , and 
the Portage County Bar Association 
(Ravenna-Kent, Ohio). The State 
Bar of California, The Florida Bar 
and the Barber County Bar Associa- 
tion (Medicine Lodge, Kansas) re- 
ceived honorable mention. 

The Illinois State Bar Association 
(state bar association with more 
than 2,000 members) was cited for 
its “series of news letters and section 
publications which resulted in an 
unprecedented growth of section 
membership and activity; for its pro- 
gram and record of co-operation with 
the courts and legislature in accom- 
plishing a revision of the Illinois Civ- 
il Practice Act and Supreme Court 
Rules; for its continued efforts to 
improve the methods of judicial se- 
lection; for its outstanding monthly 
journal and accompanying legal 
forms; for its excellent handbook on 
grievances and unauthorized prac- 
tice of the law; for its comprehen- 
sive educational program to improve 
public opinion of the legal profes- 
sion. 

The North Carolina Bar Associa- 
tion (state bar association with less 
than 2,000 members) was cited for 
“its publication of and furnishing to 
its members an excellent advisory 
handbook on office management and 
fees, thus assisting its members in a 
better evaluation and improvement 
of their economic status and in their 
dealings with their clients.” 
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The Bar Association of St. Louis 
(large local bar association)  re- 
ceived its award for “its ‘Law in 
Your Life’ week which was a great 
concentrated effort to educate the 
public in the true significance of the 
law and the constant efforts of law- 
yers to achieve equal justice for all; 
for its courageous survey and criti- 
cism of magistrates courts in St. 
Louis and its initiation of a program 
of improvement of court procedures; 
for its constant effort to improve the 
administration of criminal justice; 
for its comprehensive public rela- 
tions program.” 

The Stark County Bar Association 
(medium-sized local bar association) 
was cited “for its outstanding con- 
tribution to legal education by its 
vigorous opposition to the continued 
existence of an inferior law school 
and securing its discontinuance”’. 

The Portage County Bar Associa- 
tion (small local bar association) 
was cited for “its excellent and well- 
rounded program of service by an 
association of 32 members in a rural 
area; for its concerted membership 
drive resulting in all of its members 
now being also members of the Ohio 
State Bar Association and of the 
American Bar Association; for its 
production of the stage play “Twelve 
Angry Men’, for its program of im- 
proving courtroom appearance and 
dignity.” 

The following state and local bar 
associations received honorable men- 
tion: 

The State Bar of California—‘For 
its outstanding program of continu- 
ing education of the Bar and its pub- 
lication of excellent books supple- 
menting lectures by members of the 
Bar; for its brilliant and constant 
internal improvement; for its suc- 
cessful efforts with courts and legis- 
lature in the improvement of the 
administration of justice; for its 
comprehensive service to its 19,500 


members; for its well merited and 


constant increase in public estima 
tion.” 

The Florida Bar—‘‘For its out- 
standing recognition of the respon- 
sibility of the Bar in the fields of im 
proved disciplinary procedures and 
admissions to the Bar; for its co-oper- 
ation with bench, legislature and 
public; for its expanded internal or- 
ganization to give recognition by 
working groups of all fields of bar 
activities; for its excellent co-ordina- 
tion with local bar associations and 
its information services to members 
of the Bar by constantly advising 
on activities and programs; for its 
personalized approach between the 
officers, staff and members; for its 
survey of community services of Flor- 
ida lawyers; for its excellent legal 
forms and work sheets; for its pub 
lication of a booklet entitled, “Your 
Privileges and Responsibilities as a 
Lawyer in Florida’, and for its dis- 
tribution to every lawyer in Florida.” 

The Barber County Bar Associa- 
tion—“For its enthusiastic, compre- 
hensive and intelligent activity by 
an association of ten lawyers with a 
budget of $200.00 showing what can 
be accomplished by dedicated mem- 
bers of the Bar who keep ever before 
them the best interests of the public, 
bench and bar.” 

The following officers of the award 
winners appeared before the Sec- 
tion of Bar Activities and explained 
how they prepared for the 1956 
award competition: For the /Ili- 
nois State Bar Association—James G. 
Thomas, of Champaign, President; 
Amos M. Pinkerton, of Springfield, 
Executive Secretary; for The Florida 
Bar—]. Lance Lazonby, of Gaines- 
ville, President; Donald K. Carroll, 
of Jacksonville, Immediate Past Pres 
ident, and Kenneth B. Sherouse, Jr., 
of Tallahassee, Executive Director; 
for the North Carolina Bar Associa- 
tion—Albert W. Kennon, of Dur- 
ham, Immediate Past President, and 
William M. Storey, of Raleigh, Ex- 
ecutive Secretary; for The Bar Asso- 
ciation of St. Louis—Richard D 
Shewmaker, President, and Miss 
Margaret E. Dean, Executive Direc- 
tor. 
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The Award of Merit Committee 
if the Section of Bar Activities which 
nade the 1956 awards included Ar- 
hibald M. Mull, Jr., of Sacramento, 
California, Frank W. 
Massachusetts; 


Chairman; 
Grinnell, of Boston, 
Charles M. Lyman, of New Haven, 
Marks, of 
Cincinnati, Ohio, and Carl B. Rix, 
of Milwaukee, Wisconsin. Willough- 


Connectic ut; Grauman 


by A. Colby, of Concord, New Hamp- 
shire, is Chairman of the Section of 
Bar Activities. 

The helpful pamphlet containing 
the rules and procedure governing 
the annual Award of Merit competi- 
tion is being revised by the Commit- 
tee and will be distributed to the 
President and Secretary of every 
state and local bar association by 
December 1, 1956. The Committee 
urges every association to be sure to 
follow the revised rules and to par- 
ticipate in the 1957 award competi- 
tion. 


—— - 


*® About as far from either the Illi- 
nois Supreme Court Building or the 
State Capitol in Springfield as Abra- 
ham Lincoln could throw a silver 
dollar is located the new and perma- 
nent home of the 79-year old Illinois 
State Bar Association at 424 South 
Second Street. This convenient loca- 
tion is merely one example of the 
prime objective of service to Illinois 
lawyers, judges and the public ex- 
emplified by the entire staff and fa- 
cilities of the Indeed, 
the creed of the Association is serv- 
ice to its members and the public, 
efficiently and courteously rendered. 

January 20, 1955, marked the for- 
mal opening of the new headquarters, 
which is a tangible symbol of the 
growth and stability of the Illinois 
State Bar Association, an excellent 
example of the best of non-inte- 
grated Bars. After the formation of 
the Association in 1877, many years 
passed before it leased its first head- 
quarters space in Springfield in 1916. 
Many more years later, in 1954, the 
Association first acquired its own 
headquarters property. Throughout 
the years, each increase in the 
anount of space, equipment and 
personnel required for the work of 


Association. 
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Headquarters, Ilinois State Bar Association 





inev- 
itable result of a corresponding in- 


the Association has been the 
crease in its members, its functions 
and its effectiveness. 

In 1947 a poll of the members 
overwhelmingly showed (1) that the 
Association headquarters should re- 
main in Springfield, and (2) that a 
Headquarters Trust Fund should be 
established to accumulate funds to 
acquire a debt-free property for the 
Association’s headquarters. In Feb- 
ruary of 1948, this Fund was estab- 
lished and through patron member- 
ships and an annual allocation of 5 
per cent of dues income, the Fund 
was built up. The Board of Gover- 
nors had its eye upon the present 
location as early as 1947 and when 
it finally became available in 1954, 
lost no time in negotiating for its 
purchase and remodeling. 

The final phase was the furnish- 
ing of the attractive and convenient 
President’s Lounge adjacent to the 
entrance, which was the gift of all 
living past Presidents of the Associ- 
ation. 

In the words of Karl C. Williams, 
of Rockford, who was President dur- 
ing the final phases of the acquisi- 
tion, remodeling and furnishing of 
the new headquarters: 


It is foreseeable that the association 
will one day build a new, modern and 
larger building to house its offices 
and staff. The future growth and ex- 
pansion of the association, from which 


such a step may be expected to fol- 
low, is as inevitable as has been its 
development up to the present day. 
In the meantime, however, we are 
adequately housed in a_ property 
which will serve us well through the 
span of years immediately ahead and 
which it is apparent will not diminish 
in value through those years. 

This building looks just like what 
it really is, a charming and comfort- 
able old family home, remodeled in 
such manner as to preserve its gra- 
cious dignity, while serving as the 
efficient and businesslike headquar- 
ters of one of the largest voluntary 
state bar associations in the nation. 
Fortunately, due to the solid con- 
struction of this fifty-year old frame 
building, no major repairs were re- 
quired. Each of the seventeen rooms 
has a different color scheme, with 
attractive draperies at each window. 
Nine air conditioning units main- 
tain a comfortable temperature 
throughout the entire building. The 
floors are tiled and all ceilings are 
soundproofed. 

The exterior was painted a light 
gray, the large porch was shorn of its 
“gingerbread” trim and _ concrete 
stairs were added. Decorative ever- 
greens were planted around the 
porch and at the front of the ter- 
raced yard. The back yard was cov- 
ered with crushed rock to make a 
parking area for the staff and mem- 
bers. A large doorway and wide con- 
crete steps were constructed in the 
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rear to facilitate deliveries to the 
basement receiving room. An auto- 
matic gas-fired hot water boiler sup- 
plies heat for the building. 

Though equipment from the old 
office was used wherever possible, 
modern steel desks and tables were 
purchased for the executive offices 
and conference room. Heavy equip- 
ment, such as the association’s mod- 
ern addressing, mailing, folding 
and duplicating machines is con- 
fined to the basement, which serves 
also as a shipping and receiving area. 
The first floor consists of a reception 
hall, a lounge, the kitchen, an assist- 
ant secretary's office and the main 
office working area. Located on the 
second floor are the conference room, 
the executive secretary's office and 
the Illinois Bar Journal office, to- 
gether with individual offices for two 
stenographers. The attic is used for 
the storage of old files and back num- 
bers of the Journal. 

A multiplicity of facilities and 
services are at the command of the 
member with business in Springfield. 
Local and long distance telephone 
service, emergency stenographic serv- 
ice, a library adequate for pre- 
liminary research, the Lounge for 
meetings with friends or clients, are 
illustrative. Upon advance notice, 
arrangements for a public stenog- 
rapher or for the use of modern dic- 
tating equipment at a given time 
will be made. The list of helpful and 
often vital services available to mem- 
bers without charge, except for out- 
of-pocket expenses, are of an almost 
unbelievable scope. As shown by 
“The Scratch Pad” column of Amos 
Pinkerton, Executive Secretary, they 
range from obtaining a temporary 
driver's license for a member strand- 
ed in California, obtaining and mak- 
ing copies of opinions in old English 
reports, and recommending a com- 
petent and reliable Paris attorney, 
through the insertion of proper page 
numbers in additional abstracts and 
filing them in the Supreme Court 
Clerk's office when there was insuf- 


ficient time to withdraw and return: 


the record to a Cook County court 
some two hundred miles away. 
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® The Washington State Bar Asso- 
ciation held its 68th Annual Meet- 
ing at Tacoma, August 2-4. The Su- 
perior Court Judges’ Association held 
its annual statutory meeting simul- 
taneously. 

President Harold W. Coffin, of 
Spokane, presided over this eventful 
annual meeting and delivered his 
annual address at its second session. 
He reviewed at some length the work 
of the disciplinary committees and 
the proposed revision of the rules for 
handling disciplinary matters. He 
stated that the Board of Governors 
is compiling a policy book showing 
its policy on different matters, as 
evidenced by its rulings over the 
years. He reported that the Board of 
Governors had tabled a suggestion 
that it request the Supreme Court to 
suspend Canon 35 for a ninety-day 
period to permit courtroom photog- 
raphy on a trial basis until such time 
as the American Bar Association com- 
mittee studying this matter should 
make its report; and that the Su- 
preme Court likewise is awaiting the 
action of this committee. He said 
that efforts are being made to ar- 
range a joint meeting of the British 
Columbia Law Society with the 
Washington State Bar Association. 

President Coffin said that Mrs. 
Alice O'Leary Ralls, Executive Sec- 
retary of the Association, had suc- 
cessfully prosecuted an unauthorized 
practice case and obtained a perpet- 
ual injunction restraining the de- 
fendant real estate broker from prac- 
ticing law. He then reviewed the 
work of the Association's committees, 
which are too numerous to mention 
here, and said that the Public Rela- 
tions Committee had prepared six 
public service pamphlets, that a 
pamphlet was being prepared jointly 
with the State Magistrate’s Associa- 


tion telling of “Your Bill of Right 
in the Justice Court—both Civil anc 
Criminal Rights”; that a jury hand 
book was in preparation; that the 
column “This Is the Law” is pub 
lished in 247 newspapers in the state 
that 
program records dramatizing every 


and thirteen 15-minute radix 
day legal problems are broadcast 
local radio 
stations as a public service. 


The newly elected officers of the 


from time to time on 


Association are George W. Martin, 
President, and Robert O. Beresford, 
Secretary-Treasurer, both of Seattle. 
Mrs. Alice O'Leary Ralls, of Seattle, 
was reappointed Executive Secretary, 
and A. V. Stoneman, of Auburn, was 
appointed General Counsel. E. Fred 
erick Velikanje, of Yakima, 
elected and Alfred McBee, of Mount 
Vernon, was re-elected to the Board 
of Governors. 


was 


The new officers of the Superior 
Court Judges’ Association are Ho- 
bart S. Dawson, of Bellingham, Pres- 
ident; Ralph E. Foley, of Spokane, 
Vice President, and Frank D. James, 
of Seattle, Secretary-Treasurer. 

Among theimportant events of the 
Judges’ Association meeting were 
its recommendations that procedures 
involving psychopathic delinquents 
be improved and that the term itself 
be re-defined so as to more accurate- 
ly reflect advanced psychiatric think- 
ing, and that existing laws be amend- 
ed so that trial judges might have 
more discretion in determining min- 
imum sentences. 

Twenty-one members of the Wash- 
ington State Bar Association had 
commenced their fiftieth year in the 
practice of law since the last annual 
meeting. 

The numerous practical 
worthwhile legal institute sessions 
drew overflow audiences and many 
were obliged to stand throughout. 

Roderic Olzendam, of Tacoma, 
addressed a luncheon meeting spon- 
sored by the Public Relations Com: 
mittee on the subject “Laws Are 
Made for Men of Ordinary Under 
standing—Thomas Jefferson.” 

A highlight of the meeting was 
the address of J. A. Gooch, of Fort 
Worth, Texas, at the annual ban- 
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juet entitled “Shall Advocacy Van- 


sh?” 


* The Idaho State Bar held its 29th 
\nnual Meeting at Sun Valley on 
July 12-14. A Judicial Conference of 
the Idaho Supreme Court Justices 
and District Court Judges was held 
simultaneously on July 12. 

Russell S. Randall, of 
Lewiston, presided over this annual 


President 


meeting. He presented his annual 
address at the opening session. New- 
ly elected Association officers are 
Willis E. Sullivan, of Boise, Presi- 
dent, and Gilbert C. St. Clair, of Ida- 
ho Falls, President. Paul B. 
Ennis, of Boise, was reappointed 
Secretary. Clay V. Spear, of Coeur d’- 
Alene, was elected to the Board of 
Commissioners. 


Vice 


A highlight of the joint meeting 
was the address of Alexander Holtz- 
off, Judge of the United States Dis- 
trict Court for the District of Colum- 
bia, on “Proposed New Rules of 
Civil Procedure for Idaho”, 
terned after the Federal Rules of 
Civil Procedure. Warden L. E. 
Clapp, of the Idaho State Peniten- 


pat- 


tiary, also addressed the Conference 
on “Penal Problems as Related to 
Sentences”. 

Professor Fred E. Inbau, of North- 
western University, spoke to the 
Prosecuting Attorneys Section of the 
Association on “Interrogation Tech- 
niques”. 

Oscar W. Worthwine, of Boise, re- 
ceived the 1956 Award of Merit of 
the Idaho State Bar in recognition 
and appreciation of his outstanding 
service to Bench and Bar. This is 
the first such award and it is pro- 
posed to make it annually hereafter. 

[wo Institute Sessions were pre- 
sented by Wilfred R. Lorry and 
John J. McDevitt III, both of Phila- 
delphia, on (1) “Negotiations for 
Se:tlement—Plaintiff’s and Defend- 
ant’s Approaches” and (2) “Prep- 
aration for Trial and the Trial— 
Plaintiff's and Defendant's Ap- 
proaches”. Mr. Lorry served as 
counsel for the plaintiff and Mr. 









McDevitt as counsel for the defend- 
ant. 


Edwin B. 
MEADE 


® The Virginia State Bar Associa- 
tion held its 66th Annual Meeting 
at White Sulphur Springs, West Vir- 
ginia, on August 2-5. 

President F. D. G. Ribble presided 
and delivered his address on “The 
Next Thirty Years” at the opening 
session. Forecasting the major types 
of litigation in the 1980's, he predict- 
ed that automobile damage suits 
would decrease because of the ten- 
dency to hold automobile manufac- 
turers responsible for defects in de- 
sign. 

The Edwin B. 
Meade, of Danville, President; and 
Charles Pickett, of Fairfax, Richard 
W. Smith, of Staunton, Leslie M. 
Mullins, of Norton, Russell T. Brad- 
ford, of Norfolk, and W. Hutchings 
Overbey, of Rustberg, Vice Presi- 
William T. Muse, of Rich- 

was re-elected Secretary- 
Robert J. McCandlish, 
Jr., of Fairfax, and Lewis F. Powell, 
Jr., of Richmond, were elected to 
the Executive Committee. Stuart B. 
Campbell, of Wytheville, was_re- 
elected Association Delegate to the 
House of Delegates of the American 
Bar Association. 


new officers are 


dents. 
mond, 
‘Treasurer. 


The numerous committee reports 
showed the year to be one of signifi- 
cant activity. The Committee on 
Judiciary and Judicial Salaries was 
able to obtain salary increases for 
the justices of the Supreme Court of 
Appeals from $12,750 to $15,500, and 
for the judges of the circuit and city 
courts of record, an increase from 
$9,250 to $10,700. 

The establishment of a Junior Bar 
Section was recommended by the 
Committee for Younger Members. 
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Taxation re- 
long-term study of the 
Virginia state income tax laws with 


The Committee on 
ported a 


a view toward a complete revision. 
The Joint Committee on Public Re- 
lations has published and distrib- 
uted a number of helpful public 
service pamphlets. A very important 
step was the formation of a Confer- 
ence of Local Bar Presidents under 
the joint sponsorship of this Associa- 
tion and the Virginia State Bar. 

The Association adopted a resolu- 
tion that it “again deplores the con- 
tinuing tendency of the Supreme 
Court of the United States to invade 
by judicial decision the powers con- 
stitutionally reserved to the states of 
the union.” 

E. Ralph James, of Hampton, 
President of the Virginia State Bar, 
spoke on the continuing need for 
close co-operation between the two 
state bar groups and predicted that 
their joint efforts would result in 
even more significant achievements. 

A practical highlight of the meet- 
ing was the mock examination of a 
medical witness held with Walter T. 
McCarthy, Judge of the 35th Circuit, 
presiding. George E. Allen, of Rich- 
mond, was counsel for the plaintiff 
and David Nelson Sutton, of West 
Point, was counsel for the defendant. 
Dr. Charles J. Frankel, Professor of 
Medicine at the University of Vir- 
ginia, served as the medical witness. 

Featured speakers were Walter S. 
Robertson, of the United States De- 
partment of State, who spoke on 
“Peace with Special Reference to the 
Far East”, and Robert F. Kennedy, 
Chief Counsel of the Senate Perma- 
nent Sub-committee on Investiga- 
tions, whose subject was “A Journey 
in Asiatic Russia”. Francis Pendle- 
ton Gaines, President of Washington 
and Lee University, addressed the 
Annual Banquet on “Sacrifice for an 
Abstract Ideal”. 


ee ~<-— — 


® Recently the Cleveland Plain 
Dealer published a letter from a phy- 
sician concerning a request of cer- 
tain Cleveland judges that Canon of 
Judicial Ethics 35 be amended to 


October, 1956 * Vol. 42 975 






















































Bar Activities 


permit photographs to be taken in 
courtrooms, as follows: 

Editor Plain Dealer—Sir: The let; 
ter of our Common Pleas judges to 
the president of the American Bar 
asking for removal or modification of 
the ban on courtroom photography is 
an eloquent argument against any 
change. One wonders whether these 
judges are more interested in the sale 
of newspapers than in the administra- 
tion. of justice. 

To the public, the key considera- 
tions in the court are the three D’s: 
Dignity, decorum and distraction. Dig- 
nity and decorum should be enhanced 
and distraction minimized. How the 


taking of pictures, by whatever tech- 
nique, could enhance the dignity and 
decorum of any court is for the law 
yers to argue. The prevention of dis- 
traction of the court in general and of 
the witness in particular is as much 
medical as legal inasmuch as it deals 
with the emotions. 

There is no psychologist and no 
psychiatrist and, least of all, no lay 
judge who can predict what effect a 
camera may have upon the emotions 
of an already taut and tense witness. 

When “we emote, we cannot ide- 
ate” is the psychiatric way of express- 
ing the unreliability of our thinking 
when we are distracted by any emo- 
tion, be it passion, fear, apprehension 


In the Public Service 


® We ask every bar association which has published any public service pamphlets, 
leaflets or other materials to make them available to any other association interest- 
ed, for a nominal charge, with permission to adapt, reproduce and distribute them 


under the name of such other association. 


We shall be happy to serve as liaison agent in this matter and we ask every bar as- 
sociation to inform us whether it will, or is unable to, participate in this undertaking. 
From the secretary of every participating association, we should appreciate receiving 
a letter giving the requested permission and enclosing three copies of each such 
pamphlet, leaflet or other material; we then shall publish under the above caption 
the name and address of the association which prepared the material, its title and, 


if necessary, a brief resume of its contents. 


To obtain the courtesy of using any public service materials mentioned in this 
section, the executive secretary or secretary of your association should write to the 
publishing association, enclosing a check for 50 cents for the first six copies or less 
plus 5 cents for each additional copy requested, to cover the costs of handling, pack- 
aging and mailing. If in special cases there is a greater charge for any item, the 


amount will be stated. 


We believe that those participating in this joint endeavor are making a substantial 
contribution to good public relations of the Bar while rendering a public service of 


the highest order. 
®" The following were prepared or 
reproduced by the State Bar oF 
Texas, Colorado at 15th, Austin I, 
Texas: 

Trial by Jury. This very carefully 
and well written handbook for ju- 
rors is a small 26-page pamphlet 
which traces the history of the right 
to trial by jury from the Magna 
Carta granted by King John in 1215 
down through the American Decla- 
ration of Independence, the guar- 
antees contained in the Sixth and 
Seventh Amendments to the United 
States Constitution and Section 15 
of the Texas Constitution. It dem- 
onstrates the importance of jury serv- 
ice and the individual juror in our 
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system of justice. It explains the in- 
evitable delays occurring during 
trial; the terms and functions of the 
pleadings and the designations of 
parties; the various steps taken 
throughout the trial and an expla- 
nation of each step, and the respec- 
tive functions of judge and jury and 
contains a number of helpful, cau- 
tionary directions for the conduct of 
the individual juror. This excellent 
handbook was prepared through the 
joint efforts of the Texas Judiciary 
and the American Citizenship Com- 
mittee of the State Bar of Texas. 

When Should You Consult Your 
Lawyer? is a reprint of an article 
by Michel Lipman published in 





or just being camera-shy or camera. 
happy. For example, one might sup 
pose that our judges were driven 


distraction by the press and are em 

ing when they should be ideating 

John S. Kovach, M.D., 12525 Bucke: 

Road, Cleveland. 

We are glad to see that Dr. Ko. 
vach is one of those rare individuals 
who can both “emote” and “ideate” 
at the same time. Seriously, we feel 
that he has presented very well both 
the legal and the physical aspects of 
this problem. 


Better Homes & Gardens magazine 
for February, 1953. This pamphlet 
covers a number of situations in 
which a lawyer's services are needed, 
with many cautionary suggestions 
pertaining to each, which are treat- 
ed under the following headings: 
Friendship Deals, Look Out for 
Dotted Lines, Know What You 
Sign!, If You Are Arrested, Buying 
or Selling Property, When You 
Marry, A Business of Your Own and 
When Hiring Others. This article 
emphasizes that, like the doctor, the 
lawyer can do much more for you 
at a fraction of the cost if you see 
him before your trouble begins. 
Know What You Sign! emphasizes 
the need for scrutinizing all sales 
and other agreements, and the ne- 
cessity for insisting that all provisions 
of the agreement be included there- 
in, before signing. 

Don’t Be A Dupe When You Buy a 
House is an article by Jerome Be- 
atty originally published in Subur- 
ban Life and then condensed and 
published in The Reader's Digest for 
February, 1953. This pamphlet con 
tains three important rules for buy- 
ing a home, explains the difficulties 
of attempting to handle the purchase 
of a home and the preparation of 
legal papers without the services o! 
a skilled real estate lawyer, and 
points out a goodly number of trou- 
blesome situations which could be 
avoided by timely legal advice and 
properly drawn purchase agreement 
and other papers. 
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if I Should Die Without a Will . . 
ells the provisions of the Texas sta- 
ute under which distribution of an 
intestate decedent's property is made, 
the various steps necessary to be tak- 
en to administer such decedent's es- 
tate and the fees payable therefor. 
The pamphlet concludes with the 
statement that one who wishes sim- 
pler arrangements for the handling 
of his estate can ensure that his wish- 
es will be respected only if they are 
stated clearly in a valid, properly 
prepared will. 


Property Is a Family Affair con- 
tains an excellent summary of im- 
portant information relating to the 
rights of a husband and wife to own 
and hold real and personal property 
jointly or severally in the State of 
Texas. It contains brief questions 
and answers applicable to each of 
the following topics: What are your 
rights to property owned by husband 
and wife?, Husband manages com- 
munity property, Sale of wife's prop- 
Wile 
Sale or mortgage of homestead, Prop- 


erty, may acquire property, 


Bread-and-Butter Materials 


"= It is our purpose to notice in this section of this department bread-and-butter 
articles and other materials (found in bar association publications) which are of 
especial merit and are so general in their nature as to be helpful to our members 
everywhere in their daily work. To this end, we shall endeavor to examine as many 
of the bar association publications as possible; and also we shall welcome having 
our attention directed to any materials which meet such standards. 





The Liability in Tort or Warranty 
of Automobile Manufacturers for 
the Inherently Dangerous Design of 
Passenger Automobiles, by Harold 
A. Katz, of Chicago, Illinois. 
XXXVII Chicago Bar Record 363; 
May, 1956 (6 pages). Single copy: 50 
cents. Order from Chicago Bar Rec- 
ord, 29 South LaSalle Street, Chica- 
go $, Illinois. 

In this excellent and well anno- 
tated article, Mr. Katz advances the 
theory that the best means for ob- 
taining automobiles designed to pro- 
tect the safety of their occupants is 
for those injured to sue the manufac- 
turer in tort for injuries caused by 
negligent design. This article is 
based upon these three premises: 
(1) The principal cause of the high 
casualty rate in automobile accidents 
is to be found in the design of the 
itself; (2) Automobile 
manufacturers in designing automo- 
biles negligently have failed to con- 
sider the safety of occupants in the 
event of collision or sudden stop- 
ping; (3) Because of this negli- 
gence, these manufacturers are leg- 
ally responsible for resulting inju- 
ties to occupants under both tort 
theory and established principles of 
tort law. 

The Journal of the American 


automobile 





Medical 
1955, at page 482, stated that each 


Association for June II, 
year about 40,000 persons lose their 
lives as a result of automobile acci- 
dents; and that 100,000 persons sus- 
tain permanent injuries and an ad- 
ditional 1,000,000 suffer temporary 
disabilities. In an address before the 
Clinical Congress of the American 
College of Surgeons on November 16, 
1954, Horace E. Campbell said that 
in the half century since the advent 
of the motor vehicle it has caused 
64,000 more deaths than all of our 
nation’s wars combined, including 
Korea. The Cornell University Aero- 
nautical Laboratory has stated that 
the danger to occupants is not lim- 
ited merely to speeding automobiles 
since 87%, of all motorists killed and 
injured are driving at less than 40 
miles per hour. Additional stagger- 
ing statistics showing the danger to 
occupants inherent in the faulty de- 
sign of automobiles are cited. The 
1955 annual report of the Automo- 
tive Crash Injury Research Project 
of Cornell University Medical Col- 
lege states categorically: “It has been 
found that fifteen years of automo- 
bile design have produced no im- 
provement as far as their injury po- 
tential is concerned, and the data 
pointedly suggest that the newer 


Bar Activities 


erty exempt from creditors, Disposi- 
tion of property after death in ab- 
sence of will, Advantages of a will, 
Life insurance, Cash on hand, Legal 
procedure after death, and Work out 
your estate problems in advance (by 
means of a properly prepared will) . 

rhough many of the situations 
treated in the foregoing naturally 
are resolved under Texas law, these 
excellent pamphlets are written in 
such general language that any of 
them very easily could be adapted 
for use in any jurisdiction. 

3 


model automobiles are increasing 
the rate of fatalities in injury-pro- 
ducing accidents.” In the face of the 
foregoing evidence, it seems unbe- 
lievable that one large manufacturer 
of automobiles responded to a resolu- 
tion of the American College of Sur- 
geons asking that automobiles be 
designed to afford greater safety to 
their occupants, by saying in effect 
that doctors should stick to medicine 
and leave automobile designing to 
the manufacturers. We are happy to 
that other more en- 
lightened manufacturers have begun 
to apply principles of design intend- 


ed to 


note certain 


protect occupants of their 


automobiles from injury. 

Mr. Katz well says that while the 
automobile manufacturers annually 
spend millions of dollars for re-tool- 
ing to enhance the appearance of 
their product, to boost the horse 
power, and to make driving effort- 
less, they fail to apply the intelli- 
gence of the average school boy to 
protecting the lives of the people 
who ride in their automobiles. Per- 
haps Mr. Katz has found a way to 
the automobile manufac- 
turers to spend a small part of their 
time, thought and money upon mak- 


compel 


ing the safest practical automobiles 
through the threat of legal liability 
for faulty design and thus alleviate 
what the American Medical Associa- 
tion calls the daily “blood bath of 
automobile-inspired tragedy”. We 
sincerely hope so. 
——_@-——-. 
[Note: See also Katz, “Negligence in 
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Design as a Basis of Liability: The 
Auto Industry”, 66 Insurance Law 
Journal, July, 1956, Commerce 
Clearing House, Inc., Chicago 30, 
Illinois, for further authorities. 

Tax Problems in Your Law Office, 
by William B. Frazier, Jacksonville, 
Florida. XXX The Florida Bar Jour- 
nal 319; May, 1956 (8 pages) . Single 
copy: 50 cents. Order from: The 
Florida Bar Journal, Supreme Court 
Building, Box 1226, Tallahassee, 
Florida. 

This well written article is limited 
to a general discussion of several of 
the more important day-to-day fed- 
eral income tax problems confront- 
ing the practicing lawyer in the 
operation of his office. Mr. Frazier 
points out that keeping complete 
and accurate bookkeeping and ac- 
counting records is very important 
in the law office and that failure to 
do so may result in very serious 
penalties. He states what a complete 
set of records should consist of, how 
long records should be kept for in- 
come tax purposes, the provisions of 
the law applicable to law office oper- 
ating expenses, and the types of 
allowable deductions. He demon- 
strates the necessity for keeping ac- 
curate and complete records of op- 
erating expenses which are claimed 
as deductible, and discusses the prob- 
lem of allocation of social club dues 
and entertainment expenses. 


He discusses the new methods for 


Politics and 

the Courts 

(Continued from page 942) 

not sufficiently qualified” .?? 
Committee files shows that the 

forty-eight appointments to the dis- 

trict court (excluding territorial) 

and to the Circuit Courts of Appeal 

during Mr. Truman’s last three 
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computing accelerated depreciation 
of assets, the provisions of the law 
allowing fees earned over a period of 
thirty-six months or more to be 
spread back over the entire period 
for tax purposes, and the extensive 
changes affecting the necessity of fil- 
ing declarations of estimated tax and 
the penalties incident thereto. He 
mentions “Herr’s Depreciation Ta- 
bles, Computation and Comparison 
of Depreciation Allowance Under the 
Internal Revenue Code of 1954” and 
says that it contains a very good 
analysis and commentary on the new 
depreciation methods and tables for 
use in computing depreciation. This 
article is well worth reading and 
should be of benefit to the average 
practitioner. 
® 

® Under the Tax Law Notes of 
XXX The Florida Bar Journal, page 
331, May, 1956, attention is called 
to the fact that under Phillips v. 
Commissioner, 283 U. S. 589, it 
would seem that the taxpayer must 
pay his income tax deficiency assess- 


ment in full before he can sue for a 


refund. That this impression is not 
strictly accurate is the tenor of the 
decision by the Court of Appeals for 
the Eighth Circuit in Bushmiaer vy 
United States, February 21, 1956 
230 F. 2d 146, which follows the 
Third Circuit in Sirian Lamp Co. v 
Manning, 123 F. 2d 776, and the 
Second Circuit in Coats v. United 
States, 111 F. 2d 609, in refusing to 
read into Section 
plied requirement that full payment 


7422(a) an im- 


must be made as a condition prece 
dent to suit. This decision would 
seem to give the taxpayer a choice 
between Tax Court and District 
Court litigation. 


® In the same issue of The Florida 
Bar Journal, at page 332, Harry 
Duncan, of Gainesville, recommends 
the recent pamphlet published by 
Prentice Hall contained in the Fed- 
eral Tax Report Bulletin of March 
1, 1956, entitled ‘““How To Get Max- 
imum Deductions for Travel and 
Entertainment Expenses”. 





Editor’s Note: Should any of you, our readers, desire a copy of any bread-and- 
butter article or other material mentioned in this section of this department, please 
send your order with your check for the stated single copy price directly to the 
publication in which it appeared. Should that publication be unable to fill your 
order, if you will write to the Cromwell Library, American Bar Center, 1155 East 
60th Street, Chicago 37, Dlinois, and state that that publication is unable to sup- 
ply a copy, enclosing your check for 25 cents per page (each listing shows the 
number of pages in the item) to cover costs of copying, handling and postage, the 
Cromwell Library will send you a reproduction of the item. 


years include these who were all 
of the Democratic Party: 

One was a brother of a United 
States Senator. 

One was a son of a United States 
Senator. 


One had himself served an inter- 


im appointment to the Senate.?3 


Two were former attorneys gen- 


eral of their state. 
One was a former governor.** 
One had managed a governor's 
successful campaign. 


22. Idem. 

23. In addition Mr. Truman appointed a Re- 
publican who had served in such an interim 
position. 

24. In addition Mr. Truman appointed a Re- 
publican governor to the Bench. 
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Iwo had been delegates to the 
emocratic National Convention. 


Six had been members of their 


tate legislatures. 


- 


Two others had occupied respon- 
ile party positions in their state. 


+ 


The eighty-three appointments by 
Mr. Eisenhower to the same courts 
based on similar  files—included 
these who were all of the Republi 
can Party: 

One was a former Senator. 

One was the law partner of a 
Senator. 

One was the campaign manager 
of a Senator. 

One was a former governor. 
Four were former Congressmen. 
One was the law partner of a for 
mer chairman of the Republican 
National Committee. 


One was himself a 


former mem- 
er of the Republican National 


Committee. 

Five were delegates to Republi- 
an National Conventions. 

Four were former members of 
their state legislatures. 

Three were campaign directors 
lor, OF appointees to special posi- 
tions by, an unsuccessful Republi- 
an nominee for president. 

One candi- 
late for Congress and later for state 
ittorney general. 


was an unsuccessful 


Three others had occupied res- 
vonsible party positions in their 
state, 
There further, be  con- 
inued vigilance and efforts by the 
bar to press for acceptance of high- 


must, 


tr general standards by those bring- 
ing strong political pressure for a 
articular nomination as well as by 
hose vested with the power to nom- 
nate. For the facts reflected in a 
eported made 


‘nown to Mr. Brownell long prior 


decision25 were 


0a particular nomination and con- 


mation to a position on a United 
‘tates Court of Appeals. 

Senator McCarran, on behalf of 
he Senate Judiciary Committee, 
tad asked that his comments con- 
‘tn. ng appointments to the Feder- 





al Judiciary from the Department of 
Justice itself be called to the atten- 
tion of the American Bar Associa- 
tion. Many others share his concern 
over the loss of public confidence in 
the independence of the judiciary 
which this practice, too, may cause. 

Committee files also show that of 
the remaining thirty-one of these 
forty-eight appointments by Mr. 
Truman during his last three years, 
some thirteen were from the Depart- 
ment of Justice. Mr. Eisenhower's 
nominations from the Department 
of Justice have been fewer, but of 
course his Administration is in its 
first term. 

The report of this Association's 
Federal Judiciary Committee in 
1956, took cogni- 
zance of this highly critical period 


February of 


for our federal judiciary, as well 
as the wide-spread misconception of 
the historical and continuing prac- 
tices of both parties to select federal 
judges on a partisan basis, and often 
from those most active on behalf of 


their party. 


The that 
committee, which were adopted by 


recommendations of 


the House of Delegates in February, 
1956, were: 


Be it resolved that the Republican 
and Democratic political parties 
through their appropriate representa- 
tives as well as their respective na- 
tional conventions be urged to de- 
clare and observe the principle that 
all appointments to the Federal Ju- 
diciary should be made from among 
the best available qualified lawyers 
without regard to their political affili- 
ations. 

Be it further resolved that each 
President of the United States be 
urged timely to avail himself through 
the Attorney General of the services 
of the appropriate committee of the 
American Bar Association in appoint- 
ments to the Federal Judiciary and 
thus to have its report and recom 
mendation in assisting him to nomi- 
nate from the best available qualified 
lawyers without regard to their po 
litical affiliations. 

Be it further resolved that the Con- 
ference of State Bar Presidents be 
urged to stimulate the creation of 
active committees on the Federal Ju- 
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diciary by all state and organized 
local bar associations to the end that 
such committees may work in close 
liaison with the Standing Committee 
on Federal Judiciary of the American 
Bar Association. 


In an editorial on the Lord Chan- 
cellor of England’s startling state- 
ment that he had “never appointed, 
incidentally, a member of my own 
Party” to the English bench, the 


JOURNAL said:26 


Some day a president of the United 
States will extirpate partisanship, root 
and branch, as a factor in the selec- 


tion of judges. 
That 


dawned during this administration. 
It may 


day has certainly not 


never dawn in America—so 
deeply rooted in the practices of 
both political parties is that of par- 
tisanship as a substantial factor in 
the selection of federal judges. 
wholesome, 


cleansing practice—one tending to 


Some may believe it a 
result in judges more attuned to the 
pulse of the people and to the con- 
ditions of the moment. But certainly 
such a practice to the extent both 
parties have extended it may so 
weaken the confidence of the Amer- 
ican public in our courts as to en- 
danger what can and must be the 
very bulwark of our liberties. 


The resolutions adopted by the 


House of Delegates in February, 


1956, may be but wishful thinking. 
They will be but empty words, to 
take their place with other empty 
words in the Reports of this associa- 
tion and in its JOURNAL until and 
unless the organized Bar at all levels 
seeks to vigorously implement them. 
And the results of such efforts must 


be measured against deeds, not 


pious platitudes. 


{Note: The proceedings of the House of Dele- 
gates, to be published in the November issue 
of the Journal, will give the full text of a 
resolution adopted by both the Assembly and 
the House of Delegates at the Annual Meet- 
ing in Dallas “that the incoming President 
of the United States be urged to nominate 
for appointment to judicial office only the 
best qualified lawyers or judges available 
without regard to their political affiliations”. 
Efforts to have each political party at the re- 
cent conventions include in its platform a 
plank regarding appointments to the federal 
judiciary were unsuccessful.] 


25. Schnackenberg v. Towle, 123 N. E. 2d 817. 
26. 33 A.B.A.J. 1118 (November, 1947). 
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Some Corporate Division Problems 


(Continued from page 948) 


holder should simply lose the bene- 
fit of this presumption, the ultim/ate 
determination being made to de- 
pend upon all the facts and circum- 
stances surrounding tlie distribu- 
tion.!® 

Be that as it may, the Regulations 
raise definite problems in their in- 
terpretation of the device provisions 
of Section $55(a)(1)(B) which must 
be considered in any corporate sep- 
aration pursuant to a Clause (D) 
reorganization. The Service has al- 
ready indicated its position in a rul- 
ing issued under Section 355. Cor- 
poration X, a manufacturer of 
paper products, owned 80 per cent 
of the stock of Corporation Y which 
was engaged in the lumber business. 
The shareholders of X voted to dis- 
solve because of severe operating 
losses unless a purchaser could be 
found for their stock. Corporation 
Z made an offer for the stock of X 
but the offer did not include the 
purchase of X’s interest in Y. X 
therefore proposed to distribute the 
Y stock to its shareholders who 
would then sell their stock in X to 
Z. It was held the distribution of Y 
stock would be a device for the dis- 
tribution of earnings and_ profits, 
since it was to be followed by a sale 
of X stock, which had been “negoti- 
ated immediately prior to the dis- 
tribution” .2° 


C. Active Business 
Requirement 


Perhaps the most exacting require- 
ment of Section 355 and certainly 
one that will create many problems 
is the “active business’ test con- 
tained in Section 355(b). In order 
for a distribution pursuant to a 
Clause (D) reorganization to escape 
the recognition of gain or loss, both 
the distributing corporation and the 
controlled corporation must be en- 
gaged in the active conduct of a 
trade or business immediately after 
the distribution. The requirement is 
also met if immediately before the 
distribution the assets of the distrib- 
uting corporation consist only of 
stock or securities in the controlled 
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corporations and each of the con- 
trolled corporations is engaged in 
the active conduct of a trade or busi- 
ness immediately after the distribu- 
tion. For these purposes a corpora- 
tion is engaged in the ative conduct 
of a trade or business if substantially 
all of its assets consist of stock and 
securities in a corporation which it 
controls immediately after the dis- 
tribution and which itself is engaged 
in the active conduct of a trade or 
business. 

The problem of course is to deter- 
mine what constitutes the active 
conduct of a trade or business. The 
Code does not answer this question 
but does stipulate that the trade or 
business must have been actively 
conducted throughout a period of 
five years ending on the date of clis- 
tribution. The business need not 
have been controlled by the distrib- 
uting corporation for the full five- 
year period. It is sufficient if it has 
been actively conducted for that pe- 
riod of time and was acquired by 
the distributing corporation, either 
directly or through a controlled cor- 
poration, in a transaction in which 
no gain or loss was recognized in 
whole or in part. But if the business 
was involved in any taxable transfer 
during the five-year period it will 
not qualify. 

To illustrate, Corporation B en- 
gaged in the active conduct of a 
business purchases all of the stock 
of Corporation A also engaged in an 
active business. Corporation Bis 
then merged into Corporation A in 
a downstairs merger. The active 
business formerly conducted by B 
is transferred to a new corporation 
X in exchange for its stock which is 
then spun-off to the shareholders of 
A. Assuming this all took place 
within five years, “the distribution 
of the stock of corporation X to the 
stockholders of corporation A is not 
within the terms of Section 355, 
since one of the active businesses 
had, in effect, been purchased less 
than 5 years prior to the distribu- 
tion.” This example is given in the 
Regulations.*! 

The Code seems to require that 
the business conducted throughout 


the five-year period be the same 
business. However, permissible 
changes in operations may be made 
without disqualifying the business. 
For example, the Conference Com- 
mittee Report®? points out that new 
products may be added and old 
products dropped and changes may 
be made in production capacity. 
The changes made may not be of 
such a character, however, as to con 
stitute the acquisition of a new or 
different business. See Rev. Rul. 56- 
344, 30 I.R.B. 9. 

Although the Code itself does not 
define what constitutes a trade or 
business and the Committee Reports 
throw no light on the subject, the 
Regulations do attempt an explana- 
tion together with illustrations of its 
application. 

Section 1.355-1 (c) of the Regula- 
tions defines a trade or business as 
comprising: 

. a specific existing group of activ 
ities being carried on for the purpose 
of earning income or profit from only 
such group of activities, and the ac 
tivities included in such group must 
include every operation which forms 
a part of, or a step in, the process of 
earning income or profit from such 
group. Such group of activities or- 
dinarily must include the collection 
of income and the payment of ex- 
penses. .. . 

Specifically excluded from quali- 
fying as a trade or business under 
the Regulations are activities which 
consist simply of (1) holding stock, 
securities, land or other property for 
investment purposes only; (2) the 
ownership and operation of land 
and buildings all or substantially all 
of which are employed by the owne: 
in a trade or business; and (3) ac- 
tivities conducted incident to the 
operation of a trade or business 
which do not independently pro- 
duce income, even though they 
might if expanded or carried on in 
conjunction with other activities. 

Activities which fall within these 
limitations as well as_ activities 





19. See Pennell, Divisive Reorganizations 
and Corporate Contractions, 33 Taxes 924, 
929-930 (1955). 

20. 1955-1 Cum. Bull. 31. 

21. Section 1.355-4(b) (2). 

22. H.R. Rep. No. 2543, 83d Cong., 2d Sess., 
page 38. 
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which qualify as a trade or business 
under Section 355 are the subject of 
several examples in the Regulations, 
some of which deserve mention. 
Example 2 provides that a hat 
manufacturer which occupies its 
own factory is engaged in a trade or 
business with respect to the manu- 
facture of hats, but not in the opera 
tion of the factory building. There- 
fore, the factory building could not 
be transferred to a new corporation 
and spun-off in a (D)_ reorganiza- 
tion. The operation of the factory 
building would probably qualify as 
a trade or business in the hands of 
the new corporation but it would 
not meet the five-year requirement. 
Example 3 states that a bank 
which eleven-story  of- 
fice building and rents ten stories to 
various tenants is engaged in both 
the banking business and the rental 
business. But, in Example 4, a bank 
which occupies the ground floor and 
one half of the second floor of a two- 
story building in the operation of 
its banking business, renting the re- 
mainder of the second floor as stor- 


owns an 


age space to a neighboring mer- 
chant, is deemed not to be in the 
rental The distinction 
made in the regulations of course 
lies in how much of the building is 
utilized by the owner in his trade on 


business. 


business and how much is devoted 
to other purposes. Therein also lies 
the problem, for what ratio must be 
devoted to other purposes in order 
to satisfy the requirements of an ac- 
tive business? 

The activities of the research de 
partment of a manufacturing com- 
pany are not a separate business 
(Example 5), nor may the proces- 
sing and selling activities of a meat 
purveyor be separated, both consti- 
tuting but a single integrated busi- 
ness (Example 11). Moreover, a 
ranching corporation which holds 
land upon which the discovery of 
oil is imminent but which has en- 
gaged in no activities in connection 
with its mineral rights, is not en- 
gaged in business with respect to the 
mineral rights (Example 7). 






The Regulations are liberal with 
respect to the division of units of the 
same business which are geographi- 
cally separated, however. Plants of 
a corporation which engage in the 
same business but are located in sep- 
arate states are considered separate 
businesses. This is true even though 
before the separation a single cor- 
poration purchases the entire prod- 
uct of the plants under a sales con- 
tract (Example 13); a subsidiary of 
the parent acts as sales agent for the 
plants under an agency agreement 
(Example 14), or the sales of the 
plants are handled through a cen- 
tral sales office of the corporation 
(Example 15). 

There is no indication in the 
Code, the Committee Reports or the 
Regulations as to how long a trade 
or business must be continued after 
its separation. It is to be expected 
that the prohibition of Section 
355 (a) (1) (B) against the use of dis- 
tributions pursuant to a (D) reor- 
ganization as a device for the dis- 
tribution of earnings and profits will 
be relied upon by the Service for 
long-term restrictions upon corpo- 
rate liquidations. Therefore, if the 
corporation stockholders 
wished to cease one of the business- 
es, this should be accomplished by 
means of a partial liquidation in the 
first instance rathet 


and its 


than a divisive 
reorganization. 

D. Boot Provisions 

Section 356 governs the treatment of 
property received in a distribution 
pursuant to a (D) reorganization 
other than that permitted to be re- 
ceived tax free. This other property 
or “boot” in the case of a divisive 
reorganization includes not 
cash and other assets of the distribut- 
ing corporation but stock in the 
controlled corporation if acquired 
within five years of the date of dis- 
tribution or exchange. 

Section 356 makes important dis- 
tinctions with respect to the treat- 
ment of non-qualifying property or 
“boot” received in an exchange as 
opposed to a distribution. If “boot” 
is received in a reorganization ex- 


only 
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change, a split-off or a_ split-up, 
other than in exchange for Section 
306 stock, only the gain on the ex- 
change is recognized and then only 
to the extent of the boot received. 
If the distribution of the boot has 
the effect of a dividend, it will be 
taxed as such but not in excess of 
the distributee’s ratable share of the 
earnings accumulated 
1913. The re- 
the gain, if any, is 
treated as gain from the sale or ex- 


and profits 


after February 28, 


mainder of 


change of property. 

However, if the boot is received 
in a reorganization distribution, a 
spin-off, the entire amount of the 
boot, which is all gain, is treated 
as a distribution under Section 301. 
This means generally that the dis- 
tributee will be taxed on the entire 
amount of the boot as dividend to 
the extent of (a) the earnings and 
profits accumulated after February 
28, 1913, or (b) the earnings and 
profits for the taxable year, both 
without regard to the distributee’s 
own ratable share. This same treat- 
ment is accorded also to boot re- 
ceived in exchange of Section 306 
stock. The Regulations provide that 
whether stock surrendered for non- 
qualifying property or money is Sec- 
tion 306 stock is a question of fact 
to be determined from the circum- 
stances in each case.?8 

The 1954 Code made many 
changes in the provisions relating to 
corporate divisions which have re- 
moved some of the uncertainties 
and areas of abuse existing under 
prior law. In the wake of these 
changes new problems have arisen, 
however, which demand caution in 
the formulation and execution of 
plans in this area. Foremost among 
these are the active business require- 
ments and device provisions of Sec- 
tion 355 and the technical distinc- 
tions between “boot” received in 
exchange and distribution transac- 
tions under Section 356. To what 
extent these will hamper legitimate 
corporate division plans only time 
and the courts can answer. 





23. Section 1.356-4. 
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The Case of the Bermuda Shorts 





(Continued from page 926) 
liberalized standards generally. The 
pants law, re-ordained circa 1910, 
was forgotten. 

The custom of wearing pants, 
however, remained in full force and 
effect, and in the year 1956 a few 
uncivilized gents among the citizen 
ry appeared on the streets wearing 
that abomination of men’s apparel, 
Bermuda shorts. 

So we suppose that these sartorial 
pioneers were charged with violat 
ing the town law. 

When first the young rancher 
should behold one of these individ- 
ualistic persons wearing one of these 
creations and walking the streets in 
full view—he wouldn’t be caught 
dead wearing one himself—he is 
fairly certain to have some sort of 
mental reaction. He would not ex- 
perience the same astonishment that 
he would enjoy coming upon a cat- 
erpillar sitting on a toadstool smok- 
ing a hookah, but it wouldn’t be 
much less. (Yes, it was a mushroom, 
but a stool seems a much more ap- 
propriate seating arrangement.) 

Such raiment is innocent enough 
when worn in the privacy of one’s 
own patio. Innocent enough when 
shown in the magazines that depict 
men’s fashions. But when impudent 
ly appearing on the streets of the 
town worn by males whose skinny 
calves and knuckle knees could not 
qualify them even remotely as can- 
didates for Mr. America, the first 
thing the beholder thinks of is 
pants. The next thing, that old 
pants law. Immediately he reaches 
his own conclusion in a fraction of 
a half minute that Bermuda shorts 
are pants or that they are not pants. 
PERIOD. 

Then why should the court go 
into the think process in any more 
detail and fiddle and fool around, 
mavbe trying to decide something 
different from what the beholder 
has already decided on as an abso- 
lute fact? 

One would have to be psychic to 
discover by what mental maneuvers 
the young fellow reached his con 
clusion. But we can ruminate about 
1f. 


He himself doesn’t know. His 
schools never taught him what goes 
on in his brains when he does his 
thinking. ‘The pedagogues confront 
ed him with situations and let his 
native intelligence and imagination, 
if any, do the rest, if at all. He was 
supposed to find out for himself the 
secret of how he thinks, or to think 
without ever finding out the secret 
of how he does it. 

Which gives him no chance to 
tumble to the fact that the judge 
does it no differently than he would 
himself. The judge’s modus operan- 
di—the lawyer's too, of course—is 
the same as his except in degree 
when confronted by a legal ques- 
tion. There is no such thing as a 
“legal” mind. The mind of the 
judge—and the lawyer—is the same 
as any other. All minds work in the 
same way, though they may reach 
different conclusions, or think in dil 
ferent fields. 

When the judge with his assist 
ants, the lawyer-officers of the court, 
goes into questions a little more in 
detail in order to reach some con 
clusion in the case of Bermuda 
shorts vs. pants, the process appears 
to the young rancher as splitting 
hairs north by northwest, making 
black look white, or versa vice, or 
like grey. But if he could sit in the 
judge’s uneasy chair and think the 
judge’s thoughts along with him, he 
might soon tumble to the fact that 
a certain amount of observation, 
analysis, comparison and _ classifica- 
tion is necessary, and that the judge 
can’t make his decisions in a split of 
a split second. 

First, of course, the judge must 
take some time to listen to the evi- 
dence and find out what the case is 
about. John—that’s the young 
rancher’s name—might think this 
procedure a bit silly. He himself 
saw the defendant walking the 
streets improperly attired. Every- 
body knows he did it. Moreover, it 
was in the newspaper, right there in 
print. Why bother to take the time 
to tell the judge what everybody 
knows already? 

Nevertheless, witnesses are called 
who say, so help ‘em, that they ob- 
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served with their own eyes the blok« 
wearing those foreign shorts on 
public street right in full view o 


everybody. 


If a Man Flaunts Shorts .. . 
Has the Law Been Flouted? 


Then the judge hears the argu 
ments of counsel on one side that 
Bermuda shorts are not pants, and 
the arguments of counsel on the oth 
er side that Bermuda shorts ar 
pants. If they are not pants, the law 
has been flouted. If they are, the 
wearer is innocent of transgression. 
If he can reach the conclusion that 
the shorts are pants, that will dis 
pose of the matter. If he thinks they 
are not pants, he can slough off onto 
a jury the question, were they or 
were they not worn, if that question 
is raised by the defendant's denial. 
Either way, however, he must con- 
strue and interpret and apply. 

When the judge does that, John 
would be astonished to find as he 
follows the judge’s process of 
thought—the process of observation, 
analysis, comparison and classifica 
tion—that it is the same as his own, 
since he can’t think in any other 
way. And he should be mollified to 
find that that essential process takes 
time. 

He will observe the two garments 
in minute detail, analyze them— 
take them apart so to speak—com- 
pare each part with every other 
part to see how they are alike and 
how they are different, ruling out 
whatever doesn’t seem to make much 
difference, then try to see if both 
can be included in the classification, 
pants. This process Sherlock Holmes 
called his “deductions”, somewhat 
as if his power to do same were his 
own particular property, not avail- 
able to everybody and anybody, and 
as if deduction were the whole of 
thinking. 

At first glance, to John and the 
judge, these shorts appear to be 
pants, all right. The tops are there, 
but whoops!—they got no bottoms. 
They note that the two garments 
are not called by the same name. 
One is pants, the other is shorts, as 
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if it were not expected that ever the 
twain should meet in the same classi- 
fication. And, incidentally, they won 
der why they say that pants come in 
pairs. The pants people who buy 
and sell them are sensible enough 
to quote the prices as so much pei 
pant. 

One of the first things John and 
the judge should do, of course, is to 
define terms if possible. Just what 
is included in the term “pants’’? 
Certainly not the pants in “As pants 
the hart for cooling streams when 
heated in the chase. (Don’t 
look in the 42d Psalm for that one. 
It’s in a church hymn, a paraphrase 
of the Psalm.) That’s the trouble 
with the English language. Like 
Humpty Dumpty, it makes words 
mean so many different things. 
Judges are constantly harassed by 
that strange aberration of the lan 
guage, and so is John. 

So, they go to the dictionary. It 
says that pants (derived from pant- 
aloons) are trousers and that trou- 
sers (plural again) are a garment 
extending from the waist to the an 
kles and covering each leg separate- 
lv. That would seem to dispose of 
the matter. Shorts from their very 
design do not extend from the waist 
to the ankles and they do not cover 
both legs. 

But the lawyer for the other side 
had something to say, too, and his 
argument must be considered. The 
prosecution’s 
complete. 


analysis may be in- 

That pants law is at least seventy- 
five years old. It may have been re- 
pealed. Naturally counsel for the 
defendant would look into that. Re- 
peal would dispose of the matter. 
But 
maintains vehemently that the law 
has not been repealed. There seems 
to be That 
question must be decided, but the 
court goes on with his analysis of 


counsel for the prosecution 


some doubt about it. 


the arguments, just in case. 

The ordinances were concocted to 
cover a special situation that ob- 
ained in that early day seventy-five 
ears ago. Times have changed and 
o have fashions and customs. The 


girls traverse the streets wearing lit 


tle more than the Indians wore in 
that day and nobody squawks o1 
eyebrow. In fact, 


even lifts an 


some are in favor of it, includ 
ing John and, mayhap, the judge. 
Shorts for men were unknown then; 
the members of the Town Council 


had never heard of them. The or- 
dinances could not have been meant 
to proscribe them. With the changes 
in fashions and customs, they are 
as much pants today as the long 
pantaloons were in the ‘70's and 
*80’s, and it’s lawful to 


very weal 


them whenever and wherever the 
owner pleases. 
Now the 


evidence is all in and 


counsel have finished their exhor- 
tations. Having heard the evidence 
and the arguments of counsel and 
being fully advised in the premises, 
the court must by some mental ma- 
neuvers reconcile the opposing argu- 
ments, if possible, or strike a bal 
ance between them, or hold for one 
side against the other, or throw the 
whole thing out altogether. And 
John finds that isn’t easy. 

Mr. Slocum, in his address, supra, 
said that the public are baffled at 
times by judges changing their own 
decisions, which is a legitimate baf 
flement of one committed to the 
idea of certainty. But, even knowing 
law, the 


the history of a court 


(meaning the judge thereof) does 
not necessarily know what the law 
means and whom it hits and how 
sometimes. no 


In some situations 


body seems to know what the law 
is. A sage remarked that the grand 
thing about the law is its glorious 
uncertainty, and somebody else said 
that the law is the last guess of the 
Supreme Court. One of the Choates, 
both of whom were very famous 
once stated his version of 
to the Court. The 


said, ‘““_No, Mr. Choate, that is not 


lawyers, 
the law Court 
the law.” Said Choate, “It was the 
law before Your Honor spoke.” 
Both John and the Court may be 
in the fix of a Justice of the Peace 
out Arizona way one time when he 
fell for the joke the lawyers played 
on him by telling him that the law 


had been changed and that he was 


The Case of the Bermuda Shorts 














required to instruct the jury. The 
story is told by Joseph E. Morrison, 
formerly United States District At- 
torney for Arizona. Said His Honor, 
the Justice, “Boys, they tell me I 
Well, then, | 
instruct ya that if you believe every- 


gotta instruct ya. 
thing the prosecuting attorney and 
his witnesses have said, you will con- 
vict this fella. If you believe every- 
thing the defendant's attorney and 
his witnesses have said, you will ac- 
quit him. But if you don’t believe 
any of don’t, I'll be 
blessed if I know what you can do.” 


them, as I 


But the case must be decided, one 


way or another. Now’s when the 
court cites to himself the celebrated 
case of Shylock vs. Antonio. What- 


ever his decision, it will be “O noble 
judge!” “O wise and upright judge!” 
from one side, but decidedly not 
from the other. Each side is dead- 
sure he is right and should prevail. 
Whatever the court does he will be 
at least half wrong. (Well, he wanted 
the job.) 

He wishes he could decide the 
case as Pantagruel decided the case 
of Lord Flapdoodle v. Lord Fiddle- 


faddle. (In a couple of other trans- 


lations those names are slightly 
more Rabelaisian.) Pantagruel de- 
cided the case in favor of both 


sides. Both were highly pleased. 

If a judge could do that, he would 
not be cast into The Lake of Fire 
when he appears before The Great 
White Throne. He 
titled to be admitted into the com- 


would be en- 


pany of the saints, for he would 
have passed a miracle. 

Yet, that seems to be what some 
of the public with their idea of a 
mechanism expects—an expectation 
that begins pre-kindergarten from 
something like an instinct and 
grows and develops thence hitherto. 
The hope for certainty results, in 
their contemplation of the law and 
its administration, in an odd mix- 
ture of practicality and necromancy. 

All this is not intended to white- 
wash all the judges. Here and there, 
now and then, perhaps quite often, 
they may be at least partly responsi 
ble for the law’s delay in their own 
bailiwicks. 
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vation of resources and the freedom 
of future Americans. There is also— 
need it be added?—the responsibility 
for murder, rape, robbery and breach 
of the other simple duties enjoined 
in criminal law, which any normal 
youth or adult can easily understand. 
The soldier and the policeman on 
guard in the night as well as daily 
experience in countless other situa- 
tions also indicate the central mean- 
ing of responsibility and its vital 
functions in our society. What is this 
meaning and what have rational 
mental functions, as stated, ¢.g., in 
the McNaghten rules, to do with 
responsiblity? 

To be responsible means (1) to 
be able to recognize and discharge 
various duties and (2) to be morally 
censurable for the voluntary breach 
of those duties and legally liable if 
their violation is forbidden by law. 
The criminal law is concerned with 
the voluntary commission of legally 
forbidden harms, i.¢., with conduct 
in which intelligence participates. It 
is therefore concerned to determine 
whether persons who commit such 
harms are normal or psychotic, that 
is, whether they are responsible in 
the sense of being competent to un- 
derstand the simple moral duties en- 
joined by criminal law in the way 
normal persons understand them.'® 
The McNaghten rules provide tested 
criteria of normal competence—and 
thus of responsibility. 

Only when responsibility is held in 
view, with its implications of moral 
obligation and the significant, if lim- 
ited, capacity of free choice by nor- 
mal persons, can the meaning and 
grounds of punishment be grasped. 
In this context it makes sense to hold 
that a normal offender should be 
punished—e.g., because he voluntar- 
ily killed a human being. The volun- 
tary commission of a harm is met by 
an appropriate social response 
whose meaning necessarily differs 
from that of rewards for service well 
done. The punishment of a volun- 
tary harmdoer is thus a rational ex- 
pression of the community's values. 
If the ethics of responsibility had no 
place in this, there would be nothing 


to mitigate the imposition of any 
punishment, however severe, that 
would actually deter convicted and 
potential offenders regardless of their 
mental condition. 

One does not recognize the full 
impact of Judge Sobeloft’s position 
upon the psychology and ethics of 
responsibility until he realizes that it 
represents not only the rejection of 
irrationality as an essential element 
of insanity but also acceptance of the 
“irresistible impulse’”’ theory as well 
as the abandonment of the rule of 
law in the determination of insanity. 

In order to understand what is in- 
volved in these important issues, it is 
essential to keep in mind that the 
“irresistible impulse” test is a com- 
plete alternative to the McNaghten 
rules. It must not be confused with 
the inability to control conduct 
which co-exists with and results from 
disordered intelligence—that is quite 
within the McNaghten rules. Under 
the “irresistible impulse” test it is 
necessary to instruct a jury that even 
though the defendant knew the na- 
ture and consequences of his conduct 
and also knew that it was morally 
wrong, nonetheless he must be ac- 
quitted if his volition was so diseased 
that he was “irresistibly impelled” 
to commit the harm in issue.!7 

The “irresistible impulse’’ test has 
been rejected in England and a very 
large majority of American states, but 
it is accepted in about ten states!’ 
and by some federal courts. It is 
sometimes asserted that there have 
been no ill effects in the states which 





recognize the test but, in fact, no 
study of the operation of the test has 
been made. Nor is it known to what 
extent judges and jurors nullify the 
test or limit its significance by intro 
ducing common sense notions of hu- 
man behavior and the substance of 
the McNaghten rules. What can be 
said about the “irresistible impulse”’ 
test which is beyond controversy is 
that it originated a century or more 
ago in a very rudimentary psycholo- 
gy which included speculative no 
tions of “moral insanity’ and such 
curiosities as the belief that an un- 
seen ligament might be pressing on 
the mind. This confirms Dr. Frederic 
Wertham’s statement that “... the 
conception of irresistible impulse . . 
is a throwback to, or rather a sur 
vival of, the previous ‘philosophical 
psychological’ era. It forms no 
part of and finds no support in 
the modern dynamic psychoanalytic 
study of mental processes.”’!® 

Since the 1953 Report of the Roy- 
al Commission, many, perhaps most, 
psychiatrists who formerly accepted 
the formula, “irresistible impulse” 
test, have decided that those words 
are improperly restrictive because, 
as Judge Soboloff states it, instead of 
impulsive action, there may be “long 
and sustained brooding”. These psy- 
chiatrists now prefer to speak in 
terms of being “incapable of prevent 
ing himself from committing” the 
act.2° But this does not in the least 
imply any abandonment of the “ir 
resistible impulse’ test or theory. On 
the contrary, an examination of the 





16. The Judge’s assertion that “Only the 
drooling idiot can be said to have no knowl- 
edge of right and wrong....” (op. cit. page 
793) is a wholly incorrect interpretation of 
the McNaghten rules. The rules require such 
a serious, substantial departure from the nor- 
mal as to constitute insanity. The standard of 
“normality”, though admittedly vague at the 
periphery, is employed in law, psychiatry and 
many other fields as an essential notion. Cf. 2 
Stephen, Hisrorny or rae Carmina Law oF 
Enctanp 163 (1883). 


17. Judge Sobeloff refers to Parsons v. State, 
81 Ala. 577, 2 So. 854 (1887) as “one of the 
most rewarding pieces of literature. . . .” Op. 
cit. supra note 1 at 794. Judge Somerville, 
who wrote that opinion, held that there may 
be “insane persons, of a diseased brain, who, 
while capable of perceiving the difference be- 
tween right and wrong, are, as matter of fact, 
so far under the duress of such disease as to 
destroy the power to choose between right 
and wrong” (859). Judge Sobeloff’s view is al- 
so shown in his complete endorsement of the 
Durham decision, where it was said, “ .. . in 
ee, We sss ed the irresistible impulse 

test. . . .” 214 F. 2d 872-873. 


984 American Bar Association Journal 








Attention should, however, be directed to 
the questionable basis of the assumption of 
the Durham decision that Smith v. United 
States, 36 F. 2d 548 (1929), adopted the “irre- 
sistible impulse” test. In that case, the court, 
referring to “uncontrollable impulse”, said, 
“This impulse must be such as to override the 
reason and judgment and obliterate the sense 
of right and wrong to the extent that the 
accused is deprived of the power to choose 
between right and wrong.” (549, italics add- 
ed). This sentence makes it doubtful whether 
the decision did adopt the “irresistible im- 
pulse” test. 

18. In some of these states, there are very 
few recent decisions and the facts reported 
in these are scant. It cannot be said that there 
is a substantial, well-considered body of law 
which supports the “irresistible impulse”’ test 

19. Wertham, The Psychiatry of Criminal 
Guilt, in Soctan Meantneo or Lecat Concerts— 
Crmarman Gott 164 (N.Y.U. School of Law, 
1950). 

20. Report of the Royal Comm. on Capita! 
Punishment 113, 287 (1953), discussed in 65 
Yare L. Journ. 776-778 (1956). 
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Report of the Royal Commission 
that 


“impulse” is 


and of relevant cases reveals 


dropping the term 
either a merely verbal change, or 
that the new formula is so vague as 
to amount to no rule at all.2! What 
the new formula actually signifies is 
that the psychiatrists who take that 
stand insist on the unlimited appli- 
cation and validity of “irresistible 
impulse”. They take a bolder sweep- 
ing position to the effect that many 
persons whom they classify as psy- 
chotic have normal intelligence. 
That the Durham decision also went 
farther and deeper in the direction 
of the “irresistible impulse” theory 
is clear from its complete acceptance 
of the majority’s recommendations 
in the Report of the Royal Commis- 
sion.2? This position has been ag- 
gressively publicized in this country. 
Hence, it is not surprising that a 
number of busy lawyers and judges, 
and even some scholars, seeking to 
improve the law, should readily find 
books and articles which support 
that theory. It is little wonder that 
such a lawyer might conclude that 
science “no longer deems [the right 
and wrong test] necessarily or even 
typically associated with most serious 
mental disorders.” 

But it is also true and much more 
important that psychiatrists are 
sharply divided on this question and 
that some of the most distinguished 
of them vigorously oppose the “‘irre- 
sistible impulse” theory. Among 
them are Norwood East, for many 
years the leader of British forensic 
psychiatry and, in this country, Doc- 
tors Frederic Wertham, H. A. David- 
son, and others.** It is recognized 
that there are compulsive actions, 
but they are harmless ones, ¢.g., like 
ounting windows or excessive hand- 
vashing. Modern psychiatry, these 
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forensic psychiatrists inform us, does 
not support the notion that persons 
with normal intelligence may be ir- 
resistibly impelled to kill or rob. So, 
too, kleptomania, pyromania and so 
on provide wide variations and com- 
plexities which may include serious 
disorders that become operative at 
the time of the conduct in issue or 
they may be merely neurotic actions 
which should not exempt these of- 
fenders from criminal liability, even 
though mitigation in punishment is 
warranted.*4 

The “irresistible impulse” theory 
also conflicts with theories which 
all psychiatrists accept, e.g., the in- 
tegration of the functions of the 
personality. Judge Sobeloff states, 
“... responsibility implies reasonable 
integration of the total personality 
which includes the émotions as well 
as the intellect. Medical psychology 
teaches that the mind cannot be split 
into watertight, unrelated, autono- 
mously functioning compartments 
like knowing, willing and feeling.” 
That view of personality has not 
only been very widely approved by 


psychiatrists, it is also verified in 
common experience. For example, a 
normal person who sees a man cruel- 
ly beating a child does not coldly 
recognize the immorality of that con- 
duct; instead, his intellectual judg- 
ment is permeated with feeling, and 


tendencies to take appropriate ac- 
tion are also involved. If disintegra- 
tion or “dissociation” occurs, the 
intelligence is no longer normal. Ac- 
cordingly, when lip service is paid to 
common principles of right and 
wrong by psychotic persons, that 
provides no support of assertions 
that they understand moral obliga- 
tions in the way normal persons un- 
derstand them. 

This leads to a crucial question— 
if the normal personality operates 
as a unit, as a coalescence of the var- 
ious functions, how is it possible 
that an essential phase of it, 7.e., vo- 
lition, can be very seriously diseased 
while, at the same time, intelligence 
remains normal? The writer has 
raised this question many times 
without receiving an adequate re- 
ply.*¢ 

In addition to the fact that some 
of the most distinguished forensic 
psychiatrists oppose the “irresistible 
impulse” theory, and apart from the 
incompatibility of the theory with 
that of the integration of normal 


21. See 65 Yate L. Joun., 778-779. 

22. Durham v. United States, 214 F. 2d 873 
(1954). 

23. For references to the publications of 
these psychiatrists, consult the citations given 
in footnote 3 supra; also footnote 24. 

24. See Davidson, Irresistible Impulse and 
Criminal Responsibility, 1 J. Forswstc Sc1- 
ences 1 (No. 2, April 1956). 

26. Bee 65 Yate L. Joun., 775-776. 
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personality, there is an even more 
important reason for rejecting the 
“irresistible impulse” theory, name- 
ly, that theory is diametrically op- 
posed to the psychology and the 
ethics of Anglo-American law. It is 
opposed to the psychology of that 
law because it contradicts the view 
that normal intelligence plays an es- 
sential part in controlling conduct, 
especially the voluntary conduct 
which criminal law penalizes. The 
deterministic premise of the “irre- 
sistible impulse” theory also contra- 
dicts the ethics of Anglo-American 
law, expressed in terms of respon- 
sibility for voluntary conduct by per- 
sons who are able to make relatively 
free moral decisions. Indeed, it con- 
tradicts the goal which psychiatric 
therapy itself aims at when it brings 
hidden facts into the open so that 
the patient is brought to understand 
his situation and thus to conduct 
himself as a normal person. 

Accordingly, one is led to ask—if 
normal inteiligence, with its affec- 
tive support, does not participate in 
the control of voluntary conduct, 
what can and does control the behav- 
ior of human beings? If the pilot is 
unseated, who or what guides the 
ship? Let us see how Judge Sobeloff 
deals with this problem. 


986 American Bar Association Journal 
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The Judge not only accepts the en- 


‘irresistible im- 
pulse” theory which the Durham 


larged version of the 


decision adopted; like that opinion, 
he also insists that even that is not 
enough to satisfy “science” and the 
“latest knowledge of human behav- 
ior’. He advocates adoption of the 
“historic” New Hampshire decision 
of 1869, which was not recognized 
by any other jurisdiction until 1954 
when the District of Columbia, in 
the Durham case?’ chose it. ““We do 
not insist on a legal formula in 
diagnosing other diseases; why in 
this instance? It is a question of 
fact like any other, to be de- 
cided after hearing the explana- 
tions of the experts.”*8 If the 
issue concerns the fracture of a bone 
or whether someone had typhoid, he 
continues, it would be absurd to spe- 
cify the symptoms of fractures or 
typhoid in a legal rule. Insanity is a 
disease. Is it not absurd to specify its 
symptoms in a rule of law? And the 
Judge concludes his appeal for no 
law by a curious reliance upon a very 
questionable jurisprudence. For ex- 
ample, he asserts, without documen- 
tation, that “Judges and lawyers 
boast that there is no definition of 
fraud. . . . Its very vagueness is said 


to be a source of strength. 
“What could be fuzzier” than “the 
so-called definition of negligence’? 


The “reasonable man” is but “a chi- 
merical creature” and such standards 
as “due process”, “unfair, competi- 
tion”, “cruel and unusual punish- 
ment” “are all as capable of ex- 
pansion and contraction as_ the 
subjective judgment of those who 
interpret them.”*° Hence, he con- 
cludes, the sound thing is not to de- 
fine insanity in any rule of law. That 
is the Durham holding. 

It is submitted, with deference, 
that the above argument contains 
some very serious fallacies. Almost 
every legal system in the world speci- 
fies essential elements of insanity in 
legal rules and does not do that with 
reference to other diseases. One rea- 
son for this practically universal stip- 
ulation of essential criteria of insan- 
ity is that life and liberty depend 
upon the determination of the exist- 
ence of this disease. The separation 
of normal criminals from irrespon- 
sible sick persons goes to the root of 
even primitive legal systems.8° No 
such ultimate value is involved in the 
legal determination of fractures or 
typhoid. 

Second, Judge Sobeloff’s distrust 
of legal rules to aid “the enlightened 
understanding of the special facts of 
each case” suggests a preference for 
unfettered power rather than the 
sovereignty of law. This impression 
is strengthened by his skeptical criti- 
cism of “due process” and other 
standards, noted above, despite the 
fact that numerous cases specify and 
limit their meaning, and by his dis- 
regard of the feasibility of more spe- 
cific definition in other areas. His 
opinion is also to be sharply con- 
trasted with that of Justice Devlin, 
a leading English jurist, who em 
phatically rejected that same pro 
posal to abandon the McNaghten 
rules, when it was recommended in 
Britain by a Royal Commission in 





27. Cf. State v. White, 58 N.M. 324, 339, 270 
P. 2d 727, 737 (1954): “It impresses me that 

..they have for all practical purposes em- 
braced the doctrine of ‘irresistable [sic] im- 
pulse’ as a defense in criminal cases” (dis- 
senting opinion). 

28. Op. cit. 795. 

29. Op. cit. 796. 

30. 1 Westermarck, Tae OricIn anp DeveLop 
MENT OF THE Morat Ipgas 269-276 (1912). 
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1953.3! It is not necessary to insist 
here that whatever position a psychi- 
itrist or criminologist urged, a law- 
ver might be expected to place a 
heavy burden of proof upon those 
who would abandon the rule of law, 
especially in the field of criminal lia- 
bility. 

Third, a rule of law specifying the 
essential elements of insanity is not 
only important and desirable for the 
above reasons. It is also warranted on 
factual grounds because intelligent 
laymen, rather than psychiatrists, are 
the best judges of what is normal 
and what is abnormal conduct, and 
the legal tests reflect the layman’s ex- 
perience. That is not true of bone 
fractures or typhoid which are mar- 
ginal and brief. But normal mental 
functioning is daily functioning; and 
serious mental disease—with the aid, 
sometimes, of the expert's description 
of the defendant's actual personality 
~can be recognized in the light of, 
and by contrast with, daily normal 
functioning. One should not here 
confuse identification of the fact of 
insanity with the psychiatrist’s spe- 
cial methods of discovering it or his 
expert knowledge of the origin and 
therapy of it. Nor should one be mis- 
led by the vehement criticism of the 
legal tests by clinical psychiatrists 
who have rarely studied psychoses in 
social contexts which are important 
in law. The functions of law include 
the social assessment of responsibility 
for certain conduct, and there is no 
scientific or other reason which in- 
validates the 
mental 


definition of serious 


disease (“psychosis”) from 
that point of view. On the contrary, 
there are many good reasons to do 
that. 

It is significant in this regard that 
even the most vehement critics of 
criminal responsibility do not advo- 
ate that the fact-finding of mental 
lisease should be taken from the 
ury and assigned to experts. But if 
nsanity is so elusive in its essential 
haracteristics that it cannot be rec- 
gnized by intelligent laymen even 
fter the experts have described it 


1 detail, as manifested in the per- 
ality of the defendant, the logical 
clusions are to permit only psy- 
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chiatrists to decide this question and 
merely inform the court and the 
community of their disposition of 
the accused persons. If intelligent 
lay jurors can do a better job of the 
necessary fact-finding than the ex- 
perts,3* that same lay experience, 
refined by legal and medical opinion, 
can stipulate essential criteria of in- 
sanity in legal rules. 

When the method and guidance of 
long established rules of law are 


abandoned, very serious problems 
arise. The Durham holding “is sim- 
ply that an accused is not criminally 
responsible if his unlawful act was 
the product of mental disease or 
mental defect.”” And the court added, 
“We use ‘disease’ in the sense of a 
condition which is considered capa- 
ble of either improving or deterio- 
rating.” On the premise that the 
McNaghten test is not “even typi- 
cally associated with most serious 
mental disorders’ and in the absence 
of any other legal test, how is a 
judge or jury to determine whether 
a given act was “the product of men- 
tal disease’? In Anglo-American law, 
criminal liability is imposed for the 
intentional or reckless commission 
of forbidden harms. In other words, 
a criminal harm is produced by a de- 
fendant if he voluntarily committed 
it; and voluntary conduct is “the ac- 
tive aspect of intelligence’’.** Under 
the Durham holding, with its accept- 
ance of the enlarged version of “ir- 





31. “If a general question is to be left to 
them, why restrict it to sanity or insanity? 
Why not ask them in a general way whether 
the accused was responsible at all? Under our 
system the prosecution must allege and prove 
a definite crime. No one would suggest that 
the jury should be left with a general ques- 
tion whether the law has been broken or 
whether the prisoner should be punished or 
not. I believe that a general question on in- 
sanity would be just as objectionable. I 
think there is great force in the observation 
of the minority of the Commission on this 
point at p. 286 where they say: ‘It is the 
traditional duty of our criminal law to lay 
down by definition, as clearly as possible, the 
essential elements of liability to conviction 
and punishment.’” Devlin, Criminal Respon- 
sibility and Punishment: Functions of Judge 
and Jury, 1 Crm. L. Rev. 683 (1954). 

32. This is discussed in 65 Yate L. Jour. 


resistible impulse”,®* it is quite 
possible,8* indeed there will be en- 
couragement, to admit the normality 
of the defendant's intelligence and 
nonetheless to defend on the ground 
of a mental “disease”. In reaching 
its verdict, the jury is to exclude the 
normal intelligence of a defendant 
determine 


whether the defendant had a mental 


from its consideration, 
“disease” (as defined above by the 
court?) and, finally, decide whether 
the harm he “the 
product” (in what sense?) of that 


committed was 


“disease”. But if that is the process 
of fact-finding, what is there, except 
blind faith in experts (which ones?) , 
to support a finding that there is a 
between the act 
And, especially 


causal connection 
and the 
when there is a sharp conflict among 


“disease”? 


the experts, on what grounds and in 
the light of what knowledge will a 
judge or any other person be able to 
appraise the validity of any verdict? 
The Durham opinion asserts that 
“The jury's range of inquiry will not 
be limited to, but may include . 
whether an accused did not 
know the difference between right 
and wrong...the jury [will] per- 
form its traditional function . . . to 
apply ‘our inherited ideas of moral 
responsibility to individuals prose- 
cuted for crime ” Juries will con- 
tinue to make moral judgments. ...” 
Judge Sobeloff also uses reassuring 


language: “The right-wrong test is 








769-771 

33. Durham v. United States, 214 F. 2d 874- 
875 (1954). 

34. Wyatt, Tue Psycno.ocy or INTELLIGENCE 
AND Witt 153 (1930). 

35. See Durham v. United States, 214 F. 2d 
873-874. See, too, the dissenting opinion, quot- 
ed in note 27 supra and Justice Devlin’s like 
interpretation, quoted 65 Yate L. Jour. 778, 
note 63 

36. “The district court further erred in its 
charge in requiring the defendant to adduce 
proof both that he did not know the differ- 
ence between right and wrong and that he 
was unable to refrain from doing wrong. 
Either condition existing at the time of the 
commission of the act and as the result of 
some mental defect or disease was sufficient to 
make the defendant not guilty.” Howard v 
United States, 232 F. 2d 276 (1956) (court's 
italics). 
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not completely abandoned; it is 
merely dethroned from its exclusive 
preeminence.”’’? In appraising these 
assertions, the reader will recall the 
statement that the McNaghten rules 
are no longer “even typically asso- 
ciated with most serious mental dis- 
orders”, the “irresistible impulse” 
theory in its approved unlimited 
version, the Judge’s reference to the 
New Hampshire decision, which 
represents his proposed reform, as 
“sweeping aside the McNaghten 
rule’,38 other similar statements, 
and his acceptance of the “scientific” 
psychiatrist’s self-imposed _limita- 
tions on his testimony, shown, e¢.g., 
in the exclusion of “morality and 
ethics . . . what to him is a foreign 
language...."°® The reader may 
then decide for himself whether the 
above assurances are worth some- 
thing or whether they are merely 
verbal, wholly unwarranted conclu- 
sions from premises which point in 
the very opposite direction. 

With reference to the insistence 
that the present rules exclude im- 
portant evidence of insanity, it 
should be noted, first, that not the 
slightest proof has been adduced to 
support that claim; on the contrary, 
it is admitted even by opponents of 
the rules that the courts interpret 
them very liberally. Second, in view 
of the fact that the control of volun- 
tary conduct depends upon normal 
intelligence, there is no reason under 
the McNaghten rules to exclude evi- 
dence of impulsive or other irra- 
tional behavior. Third, while the 
view that a normal personality func- 
tions as a unit implies that evidence 
of disordered volition as well as of 
disordered intelligence should be ad- 
mitted, it is inconsistent to advocate 
the inclusive admission of evidence 
regarding all the principal phases of 
personality and, at the same time, 
accept the “irresistible impulse” 
theory in any of its formulations. 


988 American Bar Association Journal 


If the purpose of the Durham de- 
cision was to admit all evidence and 
all theories of insanity, it should not 
have approved the “irresistible im- 
pulse” test. It should have adopted, 
instead, a neutral position—that 
some psychiatrists hold thus and so 
while others are opposed and hold 
this and that; hence, admit every- 
thing and leave the entire question 
to the jury without any authorized 
instruction. That, however, while 
avoiding the confusion of the Dur- 
ham decision, would represent not 
only the abandonment of law but 
also a confession of complete ignor- 
ance and the utter repudiation of 
the knowledge and experience of 
lawyers, judges and intelligent lay- 
men as well as of the position of dis- 
tinguished forensic psychiatrists 
whose work is compatible with legal 
values and methods. Actually, as 
Professor Robinson pointed out, 
there is no defensible escape from 
the task of deciding what is sound 
psychiatry with reference to legal 
problems and objectives. 


Beyond Durham .. . 
A Tyranny of Experts? 


The title of Judge Sobeloff’s article 
includes the words “From McNagh- 
ten to Durham, and Beyond”, which 
suggests that other changes in that 
direction are to follow. In terms of 
the Western tradition, the alterna- 
tive to and aftermath of the aban- 
donment of law is tyranny; and the 
history of criminal law in recent and 
current dictatorships, with their typ- 
ical espousal of “science”, does not 
encourage the concentration of pow- 
er over life and liberty in the hands 
of psychiatrists*° The Judge's dis- 
cussion of what lies beyond Durham 
reveals a strong preference for re- 
habilitation and serious doubts re- 
garding punishment. Presumably, 
most thoughtful persons prefer cor- 
rective methods over merely puni- 
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tive ones. But such a general dis- 
position or preference does not aid 
solution of the specific complex 
problems arising from the various 
objectives of criminal law. Besides, 
everything depends on the primary 
questions, who is to decide whether 
the accused is normal or psychotic 
and by what methods shall that be 
determined? Intelligent fact-finding, 
guided and limited by the rule of 
law and the advice of experts, not 
the unfettered power of the latter, is 
the tried, humanitarian method of 
securing the best results. 

If no rule of law specifies essential 
criteria of insanity, the door is 
thrown wide open to serious abuse. 
There may be nothing then to re- 
strain an expert, e.g., where commu- 
nity feeling is aroused or a powerful 
complainant is interested, from testi- 
fying, or to keep a jury from being 
led to believe, that a definitely psy- 
chotic defendant is sane.‘ Nor is it 
a disservice to the many conscien- 
tious psychiatrists who testify in 
court to recall Professor Edmund 
Morgan's observation that “In liti- 
gation involving . . . alleged mental 
irresponsibility and the like, the 
medical expert has become a stench 
in the nostrils of upright judges 

..”42 If, more often, the abandon- 
ment of legal tests would facilitate 
the acquittal of normal serious of- 
fenders, that would undermine the 
legal order, which cannot retain the 
influence necessary to protect the 
innocent if it is impotent to cope 
with major, normal criminals. And 


37. Op. cit. 796. 

38. Op. cit. 794. 

39. Op. cit. 877. 

40. See Dr. Wertham’'s article, Psychoau- 
thoritarianism and the Law, 22 U. Cur. L. Rev. 
336 (1955). 

41. See Note, 30 Inv. L.J. 194, 204 note 50 
(1955). 

42. Morgan, Suggested Remedy for Obstruc- 
tions to Expert Testimony by Rules of Evi- 
dence, 10 U. Cur. L. Rav. 292-293 (1948). 
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it is safe to predict that the abandon- 
ment of legal tests in other areas 
would encourage attempts to acquire 
the property of alleged “incompe- 
tents” through the nefarious use of 
psychiatric testimony.** 

Accordingly, although the writer 
endorses Judge Sobeloff’s suggestion 
that “Means must be found to bring 
the legal and medical professions to- 
gether on common ground”, it is 
clear that some of the proposed 
means cannot lead to that goal. Cer- 
tainly, there is no reason why, when 
a lawyer turns to a field like psychi- 
atry, he should abandon his knowl- 
edge and critical faculties and as- 
sume that everything there is science. 
Nor is it necessary to jettison the 
rule and method of law in order to 
make use of psychiatry. There are 
areas of psychiatry which can imme- 
diately be made the basis of fruitful 
co-operation among the professions, 
e.g., the theory of the integration of 
normal personality, which supports 
a wide definition of the term “know” 
in the McNaghten rules. A leading 
psychiatrist has appraised this ave- 
nue to co-operation as “impressive” 


and “helpful”, emphasizing that 
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statute, among other things, afforded 
no protection against the use of 
compelled testimony to search out 
other evidence to be used against 
the witness. And more recently, this 
concept of testimony once removed 
was given specific recognition by a 
district court in a case not involving 
in immunity statute.*! Finally, in 
i dissenting opinion in the Emspak 
ase Justice Harlan recognized the 
oncept of an incriminating answer 
is follows: 

The concept of an incriminating 


“When no longer dismembered and 
falsified in one-dimensional aspect, 
but considered in all that we some- 
times imply by ‘appreciation,’ ‘reali- 
evaluation,’ ‘ade- 


zation, ‘normal 


quate feeling,’ ‘significant and ap- 
the 
term ‘knowing’ does not restrict us 


propriate experiencing,’ etc., 
solely to a discussion of the patient's 
reasoning abilities in the abstract.’’*4 
Accordingly, although the courts ac- 
widely, a 
McNaghten 


tually interpret “know” 


revision of the rules 


which included references to con- 
duct and used the terms “under- 
stand” and “realize”, would retain 


the test of rationality and also pro- 
vide more appropriate terms from 
a psychological viewpoint.*® This 
might also lead to a critical re- 
examination of the “irresistible im- 
pulse” test in the states which now 
permit it, and to a consequent revi- 
sion of the law. It should not be as- 
sumed that the co-operation of the 
legal profession with psychiatrists 
precludes such reforms. Indeed, the 
best evidence that the two profes- 
sions were co-operating would be 
joint efforts to improve the law in 
the states and districts which now 


answer includes not only those an- 
swers which constitute an admission of 
guilt, but also those which may fur- 
nish evidence of guilt or merely sup- 
ply a lead to obtaining such evidence. 
Counselman v. Hitchcock 142 U.S. 547 
(1892) .82 
Following the concept of a link 
in a chain to its logical conclusion, 
the answer to the most innocuous 
question could conceivably tend to 
incriminate. However, the Supreme 
Court in Hoffman v. United States*% 
gives us this test: 


To sustain the privilege, it need 
only be evident from the implications 
of the question, in the setting in which 
it is asked, that a responsive answer to 
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apply the “irresistible impulse” test. 
There are other avenues to co-opera- 
tion which would preserve the dis- 
tinctive functions of law and at the 
same time make use of the progress 
of psychiatry and other empirical 
knowledge. 

In such efforts, it must never be 
forgotten that very important values 
are involved, especially that it is the 
function of the legal order to main- 
tain and encourage—not to under- 
mine—personal responsibility. The 
responsibility of lawyers is to support 
and improve the law—not to aban- 
don it and allow power to be con- 
centrated in the hands of experts. 


43. See Smith, Cross-Examination of 
ropsychiatric Testimony in Personal 
Cases, 4 Vann. L. Rev. 15 (1950). 

44. Cleckley, Mask or Sanrry 497 (2d ed. 
1950); Hall, Psychiatry and the Law, 38 lowa 
L. Rev. 696 (1953). 

45. E.g. “A crime is not committed by any- 
one who, because of a mental disease, is 
unable to understand what he is doing and to 
control his conduct at the time he commits a 
harm forbidden by criminal law. In deciding 
this question with reference to the criminal 
conduct with which a defendant is charged, 
the trier of the facts should decide (1) wheth- 
er, because of mental disease, the defendant 
lacked the capacity to understand the physical 
nature and consequences of his conduct; and 
(2) whether, because of such disease, the de- 
fendant lacked the capacity to realize that it 
was morally wrong to commit the harm in 
question.” This is discussed in 65 Yaz L. 
Jour. 781-782. 


Neu- 
Injury 


the question or an explanation of why 
it cannot be answered might be dan- 
gerous because injurious disclosure 
could result. The trial judge in ap- 
praising the claim “must be governed 
as much by his personal perception of 
the peculiarities of the case as by the 
facts actually in evidence”. See Taft, 
J., in Ex parte Irvine, 74 F. 954, 960 
(C. C. S. D. Ohio, 1896) .34 


The setting or circumstances in 
which a particular question is asked 
seems to be of utmost importance 
when a question innocent on its face 


31. United States v. Raley, 96 F. Supp. 495 
(D. Ct., D.C. 1951). 

32. 349 U.S. 190, 204, 205 (1955). 

33. 341 U.S. 479 (1951). 

34. 341 U.S. 479, 486, 487 (1951). 
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is asked. The courts have given con- 
sideration to other questions put to 
the witness, the notoriety of the wit- 
ness as disclosed by newspaper re 
ports or past record, statements 
made by members of the investiga- 
tive body to the witness, publicity 
given to the hearings, and the fact 
that some incriminatory informa- 
tion concerning the witness is al- 
ready in the possession of the in- 
vestigative body.** The result is 
that a person of good repute has 
much less chance of successfully in- 
voking the privilege, at least as to 
apparently innocent questions, than 
a person of ill repute. 


United States v. Coffey ... 
Reappraisal of the Mason Case 
After having been reversed several 
times in upholding contempt con- 
victions of witnesses for refusal to 
answer questions, the Third Circuit 
Court of Appeals in United States v. 
Coffey®* undertook a reappraisal of 
the Supreme Court's present posi- 
tion as to incriminatory questions. 
It came to the conclusion that Ma- 
son v. United States," decided in 
1917, would not be followed today. 
In the Mason case, the Court held 
that a man might be required to 
answer a question whether cards 
were being played at a table where 
he had been sitting in an Alaskan 
billiard parlor. The Third Circuit 
Court had regarded the Mason case 
as being particularly striking, even 
extreme, in its insistence upon an 
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affirmative showing that an answer 
innocent on its face had sinister im- 
plications, for, said the court, “the 
normal connotation of a card game 
in a frontier saloon is not that of a 
game of Old Maid on a supervised 
public playground.” 

The Third Circuit in the Coffey 
case concluded by re-interpreting the 
Hoffman case as follows: 

It is enough (1) that the trial court 
be shown by argument how conceiv- 
ably a prosecutor, building on the 
seemingly harmless answer, might pro 
ceed step by step to link the witness 
with some crime against the United 
States, and (2) that this suggested 
course and scheme of linkage not seem 
incredible in the circumstances of the 
particular case. It is in this latter con- 
nection, the credibility of the suggested 
connecting chain, that the reputation 
and known history of the witness may 
be significant.38 
In a dissenting opinion in the 

Emspak case, Justice Harlan re-ex- 
amines the standard for judging the 
character of a question and the ap- 
plication of the standard to two 
types of questions, those innocent 
on their face and those which are 
dangerous questions.*® He notes a 
tendency of the Supreme Court in 
recent per curiam reversals of con- 
tempt convictions to stray from the 
application of the traditional stand- 
ard of “real danger v. imaginary pos 
sibility”. As to questions innocent 
on their face, he states that where 
the background facts are not known 
to the court, the witness is required 
to open the door wide enough for 
the court to see that there is sub- 
stance to his claim. He points out 
that if the background facts are 
known or suspected to exist, this 
problem of opening the door a crack 
disappears, for all the witness has 
to do is point to such facts or sus- 
picions. However, he makes the fur- 
ther point that if background facts 
can make an innocent question dan 
gerous, they can also make a dan- 
gerous question innocent, and that 
in deciding whether the privilege is 
available, the court must take into 
account all the facts—not just those 
tending to make the question dan- 
gerous. 


While as a civil rights provision, 
the federal self-incrimination clause 
is entitled to broad construction, 
yet we must not lose sight of the 
fact that it is only an exception to 
the general rule that a federal court 
or governmental body may compel 
any witness to testify as to matters 
relevant to the inquiry. As an ex 
ception, the clause should not be 
available to the witness unless his 
assertions are such that he is clearly 
grounding his refusal to testify on 
that clause; the clause should not be 
stretched to include social or eco- 
nomic compulsion, as distinguished 
from legal compulsion; and_ the 
clause should require close exami- 
nation of the nature of the question 
against all of the background facts. 

The broadest contention which 
has been asserted by a defendant 
and rejected by a court is_ that 
claiming the privilege is itself in 
criminatory.*° If such a contention 
were ever adopted, then the self- 
incrimination exception itself would 
become the general rule. Hearings 
before courts and governmental bod- 
ies would come to a dead halt when 
faced with a recalcitrant witness. No 
statute granting immunity from 
prosecution could possibly come to 
the rescue. 

The Supreme Court's decision of 
March 26, 1956, in the Ullman 
case*! is reassuring. Without the 
help of a statute such as the Im 
munity Act of 1954, the Federal 
Government, in its efforts to obtain 
information pertaining to national 
security, would be faced with an al 
most insurmountable obstacle, that 
of the self-incrimination clause of 
the Fifth Amendment. 


35. Hoffman v. United States, 341 U.S. 479 
(1951); United States v. Doto, 205 F. 2d 416 
(2d Cir., 1953), cert. den. 350 U.S. 847; United 
States v. Jaffe, 96 F. Supp. 191 (D. Ct., D.C 
1951); United States v. Fischetti, 103 F. Supp 
796 (D. Ct., D.C. 1952); United States v 
gl 103 F. Supp. 417 (D. Ct., N.D. Calif 
1952). 


36. 198 F. 2d 438 (3d Cir., 1952) 

37. 244 U.S. 362 (1917). 

38. 198 F. 2d 438, 440 (3d Cir., 1952). 

39. 349 U.S. 190, 204 to 213 (1955). 

40. Communist Party of the United State 
v. Subversive Activities Control Board, 223 F 
2d 531 (D.C. Cir., 1954), cert. granted 349 
U.S. 943 (1955). 

41. THe New Yorx Trmgs, March 27, 1956 
page 1, column 8 

42. 18 U. S. C. §3486. 
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of ultra violet and infrared light. Measurements 
and tests to demonstrate photographically differ- 
ences or similarities in use of PENS and INKS. 
Nationwide experience in preparing photographi 
exhibits for court use. Office telephone: ATlantic 
1-2732; residence telephone: COlonial 3-7865. 


HERBERT J. WALTER, EXAMINER AND 

photographer of Questioned Documents. 40 
years’ experience. Charter member ASQDE. 
George B. Walter, Associate. Phone: CEntral 
6-5186. 100 North LaSalle Street, Chicago 2. 


VERNON FAXON, EXAMINER OF QUES- 

tioned documents. Opinions rendered re: 
Handwriting, typewriting, erasures, _interlineations, 
substitutions on wilis, deeds, con ts, KS t 


account, and all kinds of ments. Suite 1408, 
134 North La Salle Street, Chicago 2, Ill. 
Telephone: CEntral 6-1050 





HARRY M. ASHTON, 3601 EDWARDS ROAD, 
Cincinnati 8, Ohio. Telephone East 1-6704, or 
Jillow 1-3019. Over 30 vears wth Post Office De 
ent. Qualified in all courts. Completely 
equipped laboratory for handling all types of docu- 
ment problems. Member American Academy of 
Forens Sciences and International Association 
for Identification 







RICHARD C. HALL, HANDWRITING EX. 


pert examiner of Questioned Documents since 
esently ith U.S. Government. Identifica- 

f hi andw iting: pen & pencil printing; anony- 

us letters; questioned typewriting; expert testi- 


ony. 8609 Mendouheosh Lane, Norfolk 3, Va. 
Phone JU 8-9488 after 4 P.M., all day Saturday 
and Sunday 


HARRIS & HARRIS, 510 SOUTH SPRING 

Street, Los Angeles, telephone MAdison 5-1518; 
and 690 Market Street, San Francisco, telephone 
DOuglas 2-4329. Discovery and proof of facts 
relating to disputed handwriting, typewriting, inks 
and papers. Over 25 years’ experience. Qualified 
n all courts. Members: American Society of 
Questioned Document Examiners 


BEN GARCIA, EXAMINER OF QUES- 

tioned handwriting, typewriting and inks. Quali- 
fied witness. Years of experience. 805 E. & C. 
Building, Denver, Colorado. Phone: AComa 2 
1728 


CHARLES C. SCOTT, KANSAS CITY, MO. 
Author: Photographic Evidence. Handwriting 
and typewriting identified. Forgeries and alterations 
letected. Faded and obliterated writing deciphered. 
Nationwide experienced consultant and expert wit- 
ness. Commerce Trust Building. VIctor 2-8540. 


LUKE 8S. MAY, CONSULTING EXPERT & 

examiner of “Questioned Documents.” Qualified 
all courts United States and Canada. Advanced 
Scientific Evidence Laboratories for proof of facts, 
all types disputed papers. Phone Elliott 2445, 843 
White-Henry Stuart Building, Seattle 1, Washing- 
ton . 


M. A. NERNBERG, EXAMINER OF DIS. 
puted Documents. Thirty years’ experience. 

Formerly specially employed by the Uni ted States 

Government as handwriting ert ses it 

ing handwriting. 1728 Grant Building, ‘Pittsburgh, 

Pa. Phone ATlantic 1-1911. 





LAWYERS WANTED 





— rRUST DEPARTMENT OF ONE OP 


largest banks in the nation, located in the 
Midwest, has an opening offering excellent oppor 
ty for a qualified attorney r the age of 





33. Interested attorn a personal 
graph and an tobiographical resume. All 
r ms will be 1 in strict confidence 


YOUNG LAWYER, 2 TO 3 YEARS’ EXPERI 


er referably as associate of mature firm, 
w 1 to fill opening in legal department of na 
lly known company with headquarters in 
New York. Starting assignment real estate work 
O ment. Reply should give 
ie experience, with scho- 
college and law school. Starting 

sala 4 nt Box 60-4 


YA LECTURE 
: invited from can- 
ications in any field 








t to a Lectureshiy 

w his is the first ap 

et nt t a De 

Law a the appointment of the Pro 

Law. kurther particulars may be ob 

, University of Malaya, 

S re, 10, with whom applications (nine cop- 


$s) must be sent air mail to reach us not later than 
October 31, 1956. 





October, 1956 * Vol 42 99] 









































































MISCELLANEOUS 








POSITIONS WANTED ROBES 





LOOKING FOR A PUBLISHER OF YOUR 
novel, biography, legal manuscript, poetry, 
etc? All subjects considered. New authors wel- 
comed. Write for Free Booklet LX, Vantace 
Press, 120 West 31st Street, New York. 


RESEARCH. FAMILY HISTORIES, SOUTH- 
ern Court house records. Census, pensions, pas- 

senger lists. Janye Garlington Pruitt, 892 Na- 

tional Press Building, Washington 4, D. C 


VALUATION OF CLOSE CORPORATION 

stock. Thoroughly documented appraisals 
prepared for gift and estate tax purposes, sales 
mergers, recapitalization, etc. A background of 
effective cooperation with attorneys, accountants, 
executors, and financial institutions. Write for free 
brochure. MANAGEMENT PLANNING, INc., 192 
Nassau Street, Princeton, New Jersey. 


WASHINGTON, D. C. EXPERIENCED LE- 
gal secretarial services; notary; mailing address 
and telephone number,. or representation in Wash 
ington, all handled efficiently. THE GLENN SEC 
RETARIAT, Wire Building, District 7-6548. 


“BEAUTIFUL CHRISTMAS CARDS” WITH 

your name imprinted to send your clients—-25 
for $2.95. Free with each order—25 name cards 
for gift enclosures. Keystone Press of Miami, 
1110 S.W. Eighth St., Miami, Florida. 


TAX ATTORNEY—10 YEARS’ EXPERI , 
ence federal, local, and state tax matters. Pres- JUDICIAL ROBES _CUSTOM TAILORED 
ently in private practice. Desires immediate as- The best of their kind—satisfaction guaranteed 
sociation with law firm. Will forward resume ‘Catalog J sent on request. Bentiry & Simon, 
upon request. All requests will be answered and Inc., 7-9 West 36th St., New York 18, N. Y. 
treated with the strictest confidence. Box 60-1 


ATTORNEY, COLUMBIA. SIX YEARS’ IN 


dependent practice, heavy litigation and com- SHORTHAND AND 


mercial. Seeks position New York or Long Island 


Sox 60-2, STENOTYPE REPORTING 








SECRETARY, LEGAL, ALSO UNIQUE AND 
varied. judicial experience; 15 years govern- SAN FRANCISCO: HART & HART (SINCE 


ment service; loyal, trustworthy. Best references 1927), official reporters (shorthand and ma 
Seeks r0sitio i ~dera s avor Jes ens . ° sence se re r 
_ position in federal courts. Fav * West shines); notaries; private deposition suite; Chan- 
Coast, but will go anywhere in United States or 


ery Building, 564 Market Street. References: 


possessions. Box 60-3. ocal bench and bar. 


ATTORNEY, CUM LAUDE, 5 YEARS’ EX- 
perience real estate, general practice, govern 
ment contracts. Seeks position corporate legal de 
partment, Will relocate. Box 60-5 SHORTHAND SERVICE BUREAU. DEPOSI 
: re 1831 Chestnut Street, Philadel- 
ATTORNEY, CERTIFIED PUBLIC AC 7 
countant; (Illinois) Order of the Coif; veter 
an. Desires opportunity with law firm or corpora 


wasnsliegieeis TECHNICAL SERVICES AVAILABLE 


ATTORNEY, MORTGAGE LOAN AND TI 

tle Insurance Specialist, five years’ experience 
large life insurance company, 32, married, tw: 
children, veteran, desires position with firm or SCIENTISTS AND ENGINEERS AVAIL- 


company where ambition and drive afford ad able for consultation and court testimony. 
vancement opportunity. Box 60-7 Box 6JL-2. 











BALTIMORE, MARYLAND October 10-13, 1956 


(Mid-Atlantic Regional Meeting) —Pennsylvania, Delaware, 
Maryland, West Virginia, Virginia, North Carolina and the 
District of Columbia. (Chairman: R. Carleton Sharretts, Jr., 


BOARD OF GOVERNORS AND SECTION CHAIRMEN MEETING 


ASSOCIATION CALENDAR 





REGIONAL MEETINGS 





States Included 





Munsey Building, Baltimore) 





CHICAGO, ILLINOIS 


New York AND LONDON New York, New York July 14-16, 1957 


Los ANGELES, CALIFORNIA August 25-29, 1958 
WASHINGTON, D. C. 


982 American Bar Association Journal 


October 26-28, 1956 
ANNUAL MEETINGS 





London, England July 24-30, 1957 


August 24-28, 1959 













Mind if I 
make 4 
suggestion ? 









mony. 


fa 

[vx of the space, shelving cost, and perhaps office rent you can save 
with Microlex Editions, which need less than 5% of the shelf space taken up 
by ordinary books. 

The secret is that Microlex prints 400 book pages by photography on 
one page-size card. Then the Microlex Reader shows you these pages 20% 
larger than life for easy reading. 

More and more of today’s most-wanted lawbooks are appearing in com- 


pact, convenient Microlex Editions. Ask us about: 


AMERICAN LAW Reports, First AND SECOND SERIES * U.S. SUPREME 
Court Reports, LAwyers’ Epirion *® Lawyers’ Reports, ANNO- 
TATED * Dominion Law Reports * CALIFORNIA SUPREME COURT 
AND APPELLATE REPORTS * MICHIGAN Reports * New YorK OfFFt- 


CIAL SERIES OF Reports, 1929 To DATE 


r oe ieee a ' a 


THE LAWYERS COOPERATIVE PUBLISHING CO., Rochester 14; New York 
BANCROFT-WHITNEY COMPANY, San Francisco |, California ee 






























Aust Say— 


It’s in 


USCA 


and the court will know you 
are referring to U. S. Code 
Annotated — used constantly 
by Judges and in thousands of 


the nation’s law offices. 


Now is the Time to Place 
USCA 


in Your Library 








WEST PUBLISHING CO. St. Paul 2, Minn. 
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